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IN  THE 

« 

SUPREME  COURT  OF  PENNSYL  VA N1A: 

S  i 

MARCH    TERM     1800. 

Present,  Ship  pen,  Chief  Justice. 

Yeates,  Smith,  K  Brackenridge  (1)  Justices. 

The  Commonwealth  vs.  Tench  Coxe,  Esq. 

IN  September  term  laft,  a  rule  was  obtained,  on  behalf  of  a 
pj*  number  of  perfons,  who  had  afTociated  under  the   denomination  of 
I  «*  The  Ho;land  Company,'*  (2)  for  the  purchafe   and  fettlement  of 
lands,  lying  in  the  county  of  Alleghany,  north  and  weft:  of  the  rivers 
Ohio  and  Alleghany  and  weft  of  Conewango  creek,  by  which  the 
Secretary  of  the  land  office  was  directed  to  fhew  caufe,  why  a  Man- 
damus fhould  not  be  awarded,  commanding  him  to  prepare  and  de- 
-  liver  patents  to  the  company,  for  various  tracts  of  land,  for  which 
warrants  had  previoufly    iffued    in    their    favor,    under  the   act  of 
the  General  AfTembly,  pafTed  the  3d  of  April  1792.  (3)     The  at- 
•  -torney    general    (  M'-Kean)   M.   Levy,    W.    Tilghman,  &   Cooper, 
I     cow   fhewed  caufe  for  difcharging  the  rule ;  and  Lewis,  E.  Tilgh- 
'  man,  Ingerfoll  and  Dallas  argued  for  making  it  abfolute.      In  order, 
r)    however,  to  introduce    with   perfpicuity  and  advantage,  a  difcuGon 
of  the  important  queftion  involved  in  this  cafe,  it  is  neceflary  to  give 
3.  general  view  of  the  facts  and  circumftances,  which  produced  the 
controverfy. 

By  the  charter  granted  to  William  Penn  on  the  14th  March  1681, 
(4)  he  became  the  proprietor  of  the  foil  embraced  within  the  boun- 
daries of  Pennfylvania.  The  charter  title,  however,  was  fortified, 
as  well  fince,  as  before  the  revolution,  by  fuccellive  purchafes  from 

(l)  Mr;  Juftice  Brackenridge  having  been  retained,  while  he  was  at  the  bar, 
as  counfel  for  the  Holland  Company,  declined  taking  any  part  in  the  detifion 
£v  of  this  caufe. 

;  5       (2)  For  a  lift  of  the  members  of  this  company,  their  agents  &c.  fee  the  ap- 
m^  pendix  letter  A. 
v\  (3)  See  this  act,  at  large,  in  the  appendix  letter  B. 

(4)  See  X  vol.  ftate  laws  in  appendix,  p.  I.  Dallas's  edition. 


£ 
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the  Indians  ;  whofe  claim  maybe  considered  as  fairly  and  finally  ex- 
tinguifhed,  throughout  the  territory  of  the  (late,  by  the  treaty  of  Fort 
Stanwix,  on  the  23d  of  October  1784;  and  the  treaty  of  Fort 
M'lntofh,  on  the  21ft  of  January  178,;.  (5)  Independent,  too, 
nf  the  charter,  the  boundaries  of  the  ftate  have  been  defined  and 
enlarged,  by  judicial  decifions,  by  compact,  and  by  pui  chafe.  A 
controverfy  on  the  fubject  early  arofe  between  the  Proprietaries  of 
Pennfylvania  and  Maryland  ;  which  was  finally  adjufted  in  the  year 
1 7  co,  by  a  decree  in  the  chancery  of  England,  enforcing  the  fpeci- 
fic  performance  of  an  agreement,  which  the  parties  had  entered  into 
in  the  year  1732.  (6)  The  vifionary  and  extravagant  pretenfions  of 
Connecticut,  extending  to  lands  weftward,  as  far  as  the  South  Sea, 
began  to  annoy  the  peace  of  Pennfylvania  fo  early  as  the  year  1753  ; 
(7)  and  although  the  rights  of  fovereignty  and  jurifdiction,  after 
much  iiritation,  and  conflict,  were  at  laft,  in  the  year  1782  autho- 
ritively  decided  to  belong  to  the  latter  ftate,  the  intruders  under  the 
fpurious  title  of  Conne&icut  continue  to  afTert  a  private  right  of  foil, 
over  a  confiderable  tract  of  Pennfylvania  (8).  The  legiilature  aims,  in* 
deed,  by  liberal  and  pacific  overtures,  to  compofe  the  euds  in  that  quar- 
ter; but  a  longer  refiftance  of  the  authority  of  our  laws,  will  probably, 
render  unavoidable  the  application  of  force  (9).  The  weftem  line 
of  the  charter  boundary,  correfponding  with  the  meanders  ot  the 
mer  Delaware,  remained  undefined  by  actual  furvey  ;  and  it  was, 
for  a  while,  difficult  to  afcertain  the  limits  between  the  jurifdiction 
of  Pennfylvania  and  Virginia  :  but  the  two  ftates,  actuated  by  2 
juft  and  friendly  fpirit  of  compromife,  appointed  commiflioners  to  run 
the  line  of  feparation  ;  and  their  report  upon  the  fubjeft  was  adopted' 
and  eftabliihed  in  the  year  1784(10).  On  fimilar  principles  the 
jurifdiction  and  property  of  the  iflands  in  the  river  Delaware  had  been 
fettled  between  Pennfylvania  and  New  Jerfey  in  the  year  178J  (n). 
And  in  the  year  1 792  the  ftate  completed  the  prefent  range  of  her 
territory,  by  obtaining  a  formal  grant  from  the  United  States  of  a 
triangular  tract  of  land,  bounded  by  Lake  Erie ;  which  tract  had 
been  ceded  and  relincjuifhed  by  refolutions  of  congrefs  of  the  6th  of 

(5)  For  a  reference-  to  the  purchafes  from  the  Indians,  and  to  the  laws  re- 
specting lands  and  the  land  office,  fee  1  vol  p.  5,  39,  248,  503,  891,  908. 
1  vol  21,  201  (e)  3  vol.  209.  and,  generally,,  the  proper  titles  to  the  index 
in  Dallas* s  edition, 

(6)  See  Fruud's  bifory  of  Peiinfilvdnia,  I  "vol.  1 8 7.  Cafes  in  Chancery  temp.  Ld. 
Jiar  divide  332.      fenn  vs   Baltimore*)    i   Vez.    444.    S.    C. 

(7),  For  a  hiftory  of  the  rife  arul  progrefs  ol  the  claim,  fee  a  pamphlet  pub- 
lifhed  in  the  year  1774,  by  Dr.  William  Smith,  the  lateprovolt  of  the- college 
of  Philadelphia, 

(8)  For  the  proceedings,  which  terminated  in  the  decree  of  Trenton,  fee  the 
journals  of  congrefs,  forthe  year  1781,  7  vol.  p.  169,  171,  &c, 

(9;  The  laws  that  have  been  enacted  on  this  fubject,  will  be  found  by,  »e- 
leering  to  the  index  of  the  fevtral  volumes  of  Dallas'*  edition. 

(10)  See  2  vol.  p.  207. 

(u)  Sec  a  vol.  p\  X44, 
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June,  and  4th  of  September  1788  ;  and  the  Indian  title  was  purcha- 
sed, and  extinguifhed  by  commiflioners,  appointed  by  the  ftate,  in 
January,    1789. 

The  fettlement  and  cultivation  of  Pennfylvania,  have,  at  all  times, 
been  the  favorite  objects  of  her  government.  The  Proprietaries, 
while  the  foil  and  jurifdi<5Hon  were  veiled  in  them  refilled  every  at- 
tempt of  individuals  to  purchafe  lands  from  the  Indians  :  but  permit- 
ted a  free  accefs  to  the  land  office,  or  board  of  commiflioners,  which 
they  inftituted,  either  for  the  purpofe  of  obtaining  original  grants,  or 
for  the  purpofe  of  completing  equitable  titles,  within  the  territory  over 
which  they  had  themfelves  extinguifhed  the  Indian  claim.  The 
ownerfhip  of  the  unappropriated  foil,  naturally  palTed  with  the  poli- 
tical fovereignty,  from  the  Proprietaries  to  the  Commonwealth,  upon 
the  principles  of  the  Revolution  ;  and  accordingly  the  legiflature,  on 
the  27th  of  November  1779,  aifumed  the  general  territorial  rights  of 
the  Proprietaries ;  but,  at  the  fame  time,  confirmed  to  them  all  their 
private  eftates,  and  fuch  proprietary  tenths  or  manors,  with  the  rents 
referved  on  them,  as  had  been  furveyed  and  returned  into  the  land 
office,  before  the  4th  of  July  1  776  :  granting  alfo  a  fum  of  £  1 30,000 
fterling  to  the  Penn  family,  as  a  mark  of  gratitude  for  the  fervices  of 
the  founder  of  Pennfylvania  (12).  This  change  in  the  ownerfhip  of 
the  foil,  rendered  it  necefTary  to  provide,  under  the  authority  of  the 
ftate,  for  pre-exifting  claims  to  particular  tracts  of  land,  taken  up  and 
located  under  the  proprietary  grants,  warrants,  and  other  office  rights. 
With  that  view  exclufively,  a  land  office  was  opened  in  the  year 
1781  (13)  ;  and  in  the  enfuing  year  a  Board  of  Property  wasinftitu- 
ted,  with  power  *  to  hear  and  determine  in  all  cafes  of  controverfy 
"  or  caveats  in  all  matters  of  difficulty,  or  irregularity,  touching  ef- 
*  cheats,  warrants  on  efcheats,  warrants  to  agree,  rights  of  preemption, 
"  promifes,  imperfect  titles,  orotherwife,  which  heretofore  haveorhere- 
"  after  may  arife,  intranfactingthe  bufinefsofthelandoffice."(  14)  The 
earlieft  direct  appropriations  of  any  of  the  territory  of  the  ftate  for  pub- 
lic ufe,  fubfequent  to  the  revolution,  were  two  provifions  ;  the  firffc 
for  laying  off  a  tract  of  land,  to  redeem  the  depreciation  certificates, 
which  had  been  iffued  to  the  officers  and  foldiers  of  the  Pennfylvania 
JLine  ;  and  the  fecond  for  laying  off  another  tract  of  land,  to  fatisfy 
the  donation,  which  had  been  promifed  to  the  fame  troops,  by  a  le- 
giflative  vote  of  the  7th  of  March  1780;  both  tracts  lying  north  and 
weft  of  the  rivers  Ohio  and  Alleghany,  and  Conewango  creek  (15). 
On  the  13th  of  April  1784,  however,  the  land  office  was  opened, 
for  granting  and  difpofing  of  fuch  of  the  unappropriated  lands,  as  had 
been  previoufly  purchafed  from  the  Indians,  at  the  rate  of  £\q  per 

(12)  See  1  vol.  p.  822. 

(13)  See  1  vol  p   891. 

(14)  See  2  vol.  p.  21.  5th  April  1782. 

(15)  See  %  vol.  p.  88-   12th  March  1783. 
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hundred  acres:  (16)  and  foon  afterwards,  it  was  extended  to  the 
fale  of  lands  within  the  purchafe  then  made,  or  about  to  be  made  at 
the  rate  of  ^30  per  hundred  acres  ;  (  f  7)  the  proceedings  being  re- 
gulated, fo  as  to  fec'ure  impartiality  in  the  treatment  of  applicants,  by 
an  aft  of  the  8th  of  April  1785  (  iS). 

From  this  operation  of  the  land  office,  thus  opened,  the  refervations. 
were  confined,  »ft,  to  iflands  within  the  rivers  Sufquehannah,  and 
its  branches,  the  Ohio,  the  Allegheny  and  the  Delaware  ;  2d,  to 
the  appropriated  lands  north  weftward  of  the  Ohio  and  Alleghany  ; 
3d,  to  the  triangular  tract  on  Lake  Erie,  purchafed  from  the  United 
States  ;  and  4th,  to  certain  bounties,  or  gifts,  conferred  on  religious, 
or  fcholaftic,  inftitutions  and  pre-emptive  rights  granted,  or  recog- 
nized, bylaw.  But  a  great  portion  of  the  valuable  land  of  the  (rate 
being  fold,  an  act  was  palTed  on  the  3d  of  April  1  92,  for  the  fale 
of  all  the  remaining  vacant  lands  within  the  commonwealth.  By  this 
act  the  price  of  the  vacant  land  within  the  purchafe  of  the  year  1  768, 
and  all  prior  purchafes  from  the  Indians,  was  reduced  to  50  millings 
for  every  hundred  acres  ;  the  price  of  the  vacant  land  within  the 
limits  of  the  purchafe  of  the  year  1784,  and  lying  eaft  of  the  river 
Alleghany  and  Conewango  creek,  was  reduced  to  £^  for  every 
hundred  acres  ;  and  all  other  lands  belonging  to  the  commonwealth, 
lying  north  and  weft  of  the  rivers  Ohio  and  Alleghany  and  Conewan- 
go creek  (not  fpecilically  appropriated)  were  offered  for  fale,  "to 
'*  perfons  who  will  cultivate,  improve  and  fettle  the  fame,  or  caufe 
"  the  fame  to  be  cultivated,  improved  and  fettled,"  for  the  price  of 
f']  10  for  every  hundred  acres,  with  an  allowance  of  fix  per  centum, 
for  roads. 

The  manner  of  locating,  furveying,  and  fecuring,  to  the  relpective 
purchafers,  the  tracts' of  land,  claimed,  either  upon  warrants,  upon 
actual  fettlements  completed,  or  upon  actual  fettlements  commenced, 
may  eafily  be  traced  in  the  feveral  fections  of  the  act  :  but  as  the  pre- 
fent  cafe  depends  particularly  on  a  conftruction  of  the  ninth  fection,  it 
is  proper  to  recite  it  here  at  large  : — "And  be  it  further  enacted  &c. 
*J  That  no  warrant,  or  furvey,  to  be  irTued,  or  made,  in  purfuance 
"  of  this  act,  for  lands  lying  north  and  weft  of  the  rivers  Ohio  and 
li  Alleghany,  and  Conewango  creek,  mall  veil  any  title  in  or  to  the 
*  lands  therein  mentioned,  unlefs  the  grantee  has,  prior  to  the  date 
**  of  fuch  warrant,  made,  or  caufed  to  be  made,  or  (hall,  within  the 
"  fpaceof  two  years  next  after  the  date  of  the  fame,  make,  or  caufe 
*'  to  be  made,  an  actual  fettlement  thereon,  by  clearing,  fencing  and 
*'  cultivating,  at  leaft  two  acres  for  every  hundred  acres  contained  in 
"  one  furvey,  erecling  thereon  a  meiTuage  for  the  habitation  of  man, 
"  and  redding  or  cauiing  a  family  to  relide  thereon,  for  thefpace  of 


(16)  See  a  vol   p.  201. 

(17)  Soe  2  vol   p.  2;4,  21ft  December  1784. 

(18)  Sec  2  vol   p.  311, 
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11  five  years  next  following  his  firft  fettling  of  the  fame,  if  he  or  flis 
u  (hall  fo  long  live  ;  and  that  in  default  of  fiich  actual  fettlement  and 
"  refidence,  it  fliall  and  may  be  lawful  to  and  for  this  Commonwealth 
«*  to  ifTue  new  warrants  to  other  actual  fettlers  for  the  faid  lands,  or  any 
««  part  thereof,  reciting  the  original  warrants,  and  that  actual  fettle- 
'*  ments  and  refidence  have  not  been  made  in  purfuance  thereof,  and 
'*  fo  as  often  as  default  fhall  be  made,  for  the  time  and  in  the  man- 
**  ner  aforefaid,  which  new  grants  fliall  be  under  and  fubject  to  ail 
"  and  every  the  regulations  contained  in  this  act :  Provided  always 
"  neverthelcfsy  That  if  any  fuch  actual  fettler,  or  any  grantee  in  any 
"  fuch  original  or  fucceeding  warrant  (hall,  by  force  of  arms  of  the 
"  enemies  of  the  United  States,  be  prevented  from  making  fuch  actual 
*«  fettlement,  or  be  driven  therefrom,  and  fhall  perfift  in  his  endeavours 
"  to  make  fuch  actual  fettlement  as  aforefaid,  then,  in  either  cafe,  he 
*<  and  his  heirs  (hall  be  entitled  to  have  and  to  hold  the  faid  lands,  in 
"  the  fame  manner  as  if  the  actual  fettlement  had  been  made  and 
"continued."      3  Vol.   212.   Dallas  s  edition. 

As  the  difpenfation  contained  in  the  provifo,  was  to  operate  only 
in  the  cafe  of  an  exifting  warfare,  it  was  ftated,  in  the  diicufiion  of 
the  prefent  cafe,  that,  in  fact,  hoftilities  between  the  United  States, 
and  the  Indians,  were  never  fo  entirely  difcontinued,  from  the  period 
of  the  revolutionary  conteft,  until  General  Wayne's  treaty  in  the 
year  1 795,  as  to  render  it  practicable  with  fafety,  to  make  actual  let - 
tlements  upon  the  lands  in  queflion.  The  pofition  was  (hewn  hiftori- 
cally,  from  the  military  operations  of  the  federal  and  (late  govern- 
ments ;  judicially  from  the  opinions  of  the  courts  of  juftice;  and  ex- 
perimentally from  the  evidence  of  difmterefted  individuals.     Thus, 

After  the  European  peace  of  1  783,  an  army  was  always  maintained 
on  the  weftern  frontier.  During  feveral  years,  General  Harmer 
was  employed  in  making  hoftile  incurlions  into  the  Indian  country  ; 
and,  in  the  year  1790,  he  was  defeated.  The  progrefs  of  general 
St.  Clair  terminated,  alfo,  in  defeat,  on  the  4th  of  November  1791, 
only  five  months  previoufly  to  the  date  of  the  law.  General  Wavne 
fucceeded  to  the  command  profecuted  the  war  with  vigor,  and  com- 
pletely routed  the  enemy  in  the  year  1  794.  This  victory  produced  a 
treaty,  which  was  (igned  on  the  3d  of  Auguft  1  795,  and  was  ratified 
on  the  2,dof  December  following.  While  thefe  events  occurred, 
the  north  weftern  frontier  of  Pennfylvania  was  ccnftantly  expofed 
to  the  fanguinary  incurfions  of  the- Indians  ;  many  lives  were  loft; 
and,  in  the  very  defcription  of  the  provifo  to  the  ninth  fection  of  the 
act,  every  actual  fettler,  or  grantee,  was  "  by  force  of  arms  of  the 
u  enemies  of  the  United  States,  either  prevented  from  making  an. 
"  actual  fettlement,  or  driven  from  it".  (19)       The  State  cf  Penn- 

(19)  For  the  evidence  to  fhew  the  ftate  of  the  country  from  rhe  time  of  pcf- 
fing-theact,  until  the  fummer  of  the  year  1796,  foe  the  depositions  of  Alexan- 
der M'Dowell,  Charles  Campbell,  David  Meade,  Roger  rtlden,  John  Den- 
niion,  John  Parker,  and  Janus  Kuchan^n,  in  the  apper.dix,  letter  C  J,  a,  j, 
4,  5,  6,  7. 
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fylvania,  co-operating  with  the  federal  government,  before  the  act 
paiTed,  in  the  very  feilion  in  which  it  pafled,  and  fo  late  as  Decem- 
ber 1795,  called  out  parties  of  the  militia,  raifed  regular  troops,  and 
eitablifhed  military  ports  :  and,  at  one  period,  while  negotiations  for 
peace  were  carrying  on,  the  itate  fufpended  her  fettlements,  and 
plans  of  defence,  in  the  country  bordering  on  Lake  Erie,  at  the  re- 
queft  of  the  federal  government,  left  the  enemy  might  take  umbrage 
and  break  off  the  treaty.  (20)  In  fine,  the  refult  of  thefe  circum- 
itances  to  prevent  making,  and  continuing  actual  fettlements,  during 
the  Indian  war  has  been  repeatedly  recognized  in  the  weltern  coun- 
ty courts,  and  in  the  courts  of  Nisi  Prius,  held  by  the  Judges  of  the 
Supreme  court  in  Alleghany  county,  fubfequent  to  the  ratification  of 
general  Wayne's  treaty.  { 1 1 ) 

But  the  difpenfation,  contained  in  the  provifo,  is,  likewife,  qualified 
with  a  ftipulation,  that  the  actual  fettler,  or  grantee,  in  any  warrant, 
"  (hall  perfilt  in  his  endeavours  to  make  fuch  actual  fettlement"  as  the 
law  defcribes.  The  perfeverance  of  the  Holland  Company,  in  time, 
in  labor,  and  in  money,  was,  therefore,  exhibited  in  detail  upon  the 
prefent  occafion.  It  appeared  from  various  official  documents,  and 
depofitions,  that  the  company  had  purchafed  and  paid  for  1  1 62  tracts, 
of  400  acres  each,  fituated  in  diltridts  No.  1,  2,  3,  6,  and  7,  and 
that  for  thefe  tracts  warrants  of  furvey  were  iiTued,  dated,  refpective- 
ly,  in  the  months  of  April  1792,  and  of  April  and  Auguft  1  793. 
From  the  day  of  ifiuing  the  warrants  until  the  prefent  day,  the  en- 

(20)  For  the  various  military  meafures  purfued  by  the  ftate  government,  and- 
the  general  opinion  of  danger,  fee  the  following  laws  and  the  entries  in  the 
journals  of  the  fenate  :  3  vol.  19.  17th  March  1791.  I  journal  Sen.  272,  3, 
24th  Auguft  1791.  ibid.  27,  29,  37,  47,  54.  December  1791,  and  January 
1792.  3  S:ate  laws  177,  20th  January  1792.  2  Journ.  Sen.  8th  Deiem.  1792. 
3  State  laws  335.  3d  April  1793.  2  Journ.  Sen.  28S.  29th  Auguft  1793. 
/£.  294.  4th  September  1793.  Il>-  5th  December  1793.  3  State  laws  464. 
f.  2,  3.  28th  February  1794.  lb.  &$$.  8th  April  1794.  2  Journ.  Sen.  264, 
5.     2d  September  1794.     3  State  laws   757.     13th    April   1795.     lb.    763.  f. 

*3>  T4« 

(21)  The  queftion  was  more  particularly  difcuffed  and  decided,  on  the  trial  of 

the  leffee  of  Robert  Morris  -vs  William  Ndghwan,  before  Yeates  and  S.M1TH, 
jultices,  at  Nisi  Pr'nts,  in  Alleghany  county,  in  the  year  1798.  The  plaintiff 
claimed  under  a  warrant  dated  4th  March  1  793,  and  obtained  a  verdict,  agree- 
ably to  the  direction  of  the  court,  agahift  thr  defendant,  who  let  up  a  title  by 
actual  fettlement. 

Since  this  report  was  prepared,  the  fame  que  (Hon  has  been  agitated  in  the  Cir- 
cuit Court  of  the  United  States,  in  the  Leffee  of  Balfour  vs.  Meade  *  at  April  term 
1803.  The  evidence  wusconclufive,  that  until  the  fpring  of  1796,  it  was  not 
fufc  to  profecute  fettlements  in  the  country,  lying  north  and  welt  of  the  rivers 
Ohio  and  Alleghany  and  Conewango  creek  :  an.:  although  the  caufe  was  deci- 
ded in  favour  or  defendant,  who  claimed  as  an  actual  fettler,  upon  other  grounds, 
Judge  Wafhington,  in  his  charge  to  the  jury,  admitted  the  fact  to  be  proved, 
and  declared,  that  where  the  fact  of  prevention  could  avail  the  party,  it  opera- 
ted during  the  whole  war,  and  for  a  reafonable  time  (according  to  the  circum- 
ftances  of  the  cafe)  after  the  treaty  of  peace.  The  opinion  of  the  judge  will  be 
found  at  large  in  the  appendix  letter  D. 
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deavOurs  of  the  company  and  their  agents,  to  occupy,  improve,  and 
fettle  the  lands,  has  been  inceffant.  Thus,  as  foon  after  the  dates  of 
the  warrants,  as  the  deputy  furveyors  could  be  prevailed  upon  to  at- 
tempt to  execute  the  furveys,  in  the  years  1794,  and  1795,  a  gene" 
ral  agent  was  appointed  to  fuperintend  the  bufinefs  of  the  company, 
a  large  ftore  was  built  at  Caffewago,  or  Meadeville,  and  a  fum  ex- 
ceeding 5000  dollars  was  actually  difburfed.  In  the  year  1796, 
companies  of  fettlers  were  invited,  encouraged,  and  engaged ;  am- 
ple (implies  of  provifions  implements,  utenfils,  &c.  were  fent  into 
the  country  ;  the  expence  of  tranfporting  families  was  liberally  ad- 
vanced ;  a  bounty  of  one  hundred  acres  was  given  for  improving  and 
fettling  each  tract ;  and  a  further  fum  of  about  22,000  dollars  was 
aftually  difburfed. 

In  the  year  1797  a  fum  of  about  60,000  dollars  was  further  ex- 
pended in  promoting  the  fame  objects,  including  payments  on  con- 
tracts, for  fettlement,  and  quieting  adverfe  claims.  In  the  year  1 798, 
mills  were  erected,  roads  were  opened,  and  other  exertions  were  made, 
at  a  charge  of  not  lefs  than  30,000  dollars.  In  the  year  1 799, 
the  fum  of  40,000  dollars  and  upwards  was  expended  in  improve- 
ments and  fettlements  in  the  falaries  and  wages  of  agents  and  work- 
men ;  in  opening  and  repairing  roads;  and  in  patenting  876  tracts 
of  land.  And  in  1800  the  operations  and  advances  of  the  company 
will,  at  leaft,  be  equal  to  thofe  of  any  preceeding  year,  (c)  In  more, 
at  the  clcfe  of  the  prefent  year,  near  400,000  dollars  will  be  ex- 
pended, according  to  the  following  view  of  the  fubject. 

The  amount  of  the  purchafe  of  the  late  James  Wilfon  Efq.  includ- 
ing the  purchafe  money  paid  to  the  Itate,  at  the  period  of  obtaining 
warrants,  was  222,071    10 

The  amount  of  difburfements  for  making  improve- 
ments, fettlements,  &c.  was  -  -  157,000 

The  amount  of  taxes  and  expenditures,  for  the  year 
iScowiJlbe  -  -         18,000 


dollars  397,071  10 
And  regarding  the  operations  of  the  company,  in  another  afpect, 
we  find,  that  the  grofs  amount  of  the  expenditures,  upon  the  quan- 
tity of  land,  which  remained  for  them  to  improve  and  fettle,  will 
furnifh  an  average  at  the  rate  of  230  dollars,  for  each  and  every  tract. 
For  inftance  :  traSu 

The  original  number  of  warrants  called  for.  1162 

But.  from   this   aggregate  there  mult  be  deducted, 

On  account  of  prior  occupants  of  the  land  1 * 3 

On  account  of  tracts  loft:  upon  re-furveys  in  diftrict  No.i    1 1 

124 

(c)  For  the  evidence  of  the  facls  contained  in  this  recapitulation,  i'ecthe  de* 
pofidons  of  R.  Alden.  and  M'Dowell  in  the  appendix,  letter  C  1,  4,  and  a 
luminary  of  expenditures,  C  5. 

B 
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124     1162 
On  account  of  tracts  loft:  upon  re-furveys  in  diftrict  No.  6     3 
On  account  of  bounties  to  actual  fettlers,  who  im- 
proved under  the  company,  but  at  their  own  charge, 
one  fourth  of  1 02 1  tracts  -  -  259 

38S 

776 
Then,  it  is  feen,  that  the  grofs  amount  of  the  expenditure  to  the 
prefent  period,  of  1  78,000  dollars  being  equally  apportioned  to  776 
tracts  furnifhes,  as  has  been  ftated,  an  average  difburfement  of  about 
230  dollars,  for  improving  each  tract  ;  a  fum  which,  in  ordinary 
times,  would  certainly  have  been  competent  to  accomplim  every  im- 
provement defignated  in  the  act  of  the  3d  of  April  1 792. 

But  leaving  thefe  details,  for  a  moment,  to  contemplate  the  ge- 
neral effect  of  the  capital,  induftry,  and  enterprize,  which  the  Hol- 
land Company  have  thus  employed  and  difplayed  j  and,  it  is  found, 
that  by  a  conduct  the  moft  upright  and  conciliatory,  they  have  avoid- 
ed, or  adjufted,  every  conflicting  claim  to  any  part  of  their  parchafe; 
fo  that  there  does  not  now  exift  a  fingle  caveat  on  the  files  of  the 
land  office,  againft  the  iiTuing  of  any  patent  they  demand  (22). 
The  benefit  of  their  exertions  has  extended,  too,  far  beyond  the  li- 
mits of  their  own  property  :  nor  are  they  merely  their  neighbours, 
who  are  accommodated  and  enriched  ;  but  the  opulence,  population, 
and  fecurity,  of  the  whole  range  of  weftern  frontier,  have  been  aug- 
mented beyond  all  calculation.  Nay,  the  influence  of  the  example 
has  been  diffufed  throughout  the  ftate,  and  is  felt  in  every  quarter 
of  the  Union  (23). 

Considering  the  terms  of  the  act  of  the  3d  of  April  1792,  it  be- 
came a  rueflion  at  the  land  office,  in  what  manner  the  accompliih- 
ment  of  an  actual  fettlement  and  refidence,  within  the  meaning  of  the 
enacting  part  of  the  ninth  fection,  {hould  be  proved ;  and,  alfo,  upon 
what  evidence,  the  ciilpeniation  of  the  provifo,  was  to  be  allowed. 
On  the  firft  object,  the  Board  of  Property  on  the  1 6th  of  December 
1797,  prepared  and  publifhed  the  form  of  a  certificate  in  the  terms 
of  the  law,  to  be  figned  by  the  deputy  furveyor  of  the  proper  diftrict, 
and  by  the  diftrict  judge,  or  two  juftices  of  the  peace,  refiding  in  the 
vicinity  of  the  land  (24)  :  and  on  the  fecond  object,  they  took  the 
precaution  of  confulting  the  attorney  general,  upon  the  form  which 

(22,)  See  the  official  certificate,  that  the  only  caveats  ever  entered  againfl;  the 
daims  of  the  Company,  were  withdrawn,  in  appendix  letter  E. 

(23)  There  cannot  be  a  more  forcible  defcripUOn  of  the  efiecls  produced  by 
the  exertions  of  the  Holland  Company,  than  is  contained  in  a  pamphlet  written 
by  Mr-  Coxe  the  Secretary  of  the  land  office,  in  the  year  1799,  called  "  A  Set- 
"  thment  Plan."  Thofe  paragraphs  that  were  cited  by  the  counfel,  in  the 
courfe  of  the  difcuflion,  will  be  found  hi  the  appendix,  letter  F. 

(24)  See  the  minute  of  the  Board  of  Property,  in  the  appendix  letter  G. 
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they  had  drafted ;  and  that  gentleman,  as  it  appears  from  the  mi- 
nutes of  the  Board,  dated  the  21ft  December  1797,  declared  *  the 
"  certificate  propofed  by  them,  reflecting  the  lands  lying  north  and 
"  weft  of  the  rivers  Ohio  and  Alleghany  and  Conewango  creek,  to 
**  be  unexceptionable;  if  there  was  added  a  claufe,  conformable  to  the 
"  provifo  contained  in  the  ninth  fection  of  the  aft,  that  where  the 
""  fettler,  or  grantee,  has  been  prevented  making  fuch  fettlement,  or 
"  hath  been  driven  therefrom,  by  force  of  arms  of  the  enemies  of  the 
"  United  States,  and  has  perfifted  in  his  endeavours  to  make  fuch  fet- 
"  tlement,  he  is  entitled,  as  if  fuch  fettlement  had  actually  been  made 
"  and  continued."  (25). 

Upon  fuch  deliberation,  and  with  fuch  uniformity  of  opinion,  in 
all  the  officers  of  the  government,  the  forms  of  patents,  as  weJl  as  the 
forms  of  the  certificates  of  fettlement,  or  of  prevention .  were  fixed 
and  declared  (26).  The  Population  Company  (an  aiTociation  form- 
ed on  fimilar  principles  and  with  fimilar  views)  received  on  the  4th  of 
February  1799,  patents  for  numerous  tracts  of  land,  upon  exhibi- 
ting the  proofs  of  prevention  prefcribed  by  the  Board  of  Property. 
The  Holland  Company  applied  for  patents  for  all  their  tracts,  and 
have  adhially  received  patents  for  876  tratts  ;  the  other  patents  being 
then  withheld,  merely  for  the  purpofe  of  a  refurvey,  which  the  fur- 
veyor  general  directed  to  .be  made,  in  confequenee  of  the  inaccuracy 
of  the  deputy  furyeyor.  But  "before  the  refurvey  could  t>e  executed, 
a  change  had  taken  place  in  the  land  officers  ;  a  new  conftruction  was 
given  to  the  provifo,  attached  to  the  ninth  fection  of  the  act;  it  was 
infilled,  that  no  patent  could  iiTue  unlefs  the  terms  of  fe.ttlement  and 
refidence  were,  at  fome  period,  compleated,  though  the  obligation  to 
compleat  them,  during  the  Indian  war,  was  fufpended  ;  and  the  re- 
iolutions  and  proceedings  of  the  former  Board  of  Property,  on  the 
fubject,  were  not  deemed  authoritative  and  conclufive  upon  the  pre- 
fent  Board.  At  the  fame  time,  a  number  of  perfons  intruded  upon 
the  lands  of  the  warrantees,  on  thepretence  that  the  forfeiture,  for  non- 
fettlement,  was  abfolute,  at  the  expiration  of  two  years  from  the  date 
of  the  warrants,  and  fet  up  claims  as  actual  fettlers.  When,  there- 
fore, the  Holland  Company  renewed  their  applications,  for  the  reft 
of  their  patents,  the  fecretary  of  the  land  office  refufed  to  iiTue  them; 
and  the  prefent  motion  was  made  to  compel  him  to  do  fo,  as  an  official 
duty,  by  a  writ  of  mandamus  (27). 

Such  were  the  circumftances  {collected  from  evidence,  of  unques- 
tionable notoriety,  from  teftimony  in  the  caufe,  or  from  conceflions  of 

(•85)  See  appendix  letter  H- 

(i6)  For  the  form  of  the  patent  adopted,  in  the  cafe  of  prevention,  fee  ap- 
pendix letter  H. 

(27)  Several  objections  were  made,  in  the  courfc  of  the  argument,  to  the 
form  of  the  certificates  produced  by  the  Holland  Company  ;  but  thefe,  and  other 
objections  in  point  of  form,  eventually  yielded  to  a  difcuffion  and  decifion  of 
the  general  tjaeilion. 
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counfel)  upon  which  the  controverfy  arofe,  The  general  queftion 
was,  whether  the  Holland  Company  had  performed  the  condition  of 
improvement,  fettlement,  and  refidence,  annexed  to  the  fale  of  the 
lands  :  or  were  releafed,  by  the  operation  of  the  provifo  to  the  ninth 
fection  of  the  aft,  from  the  obligation  to  perform  it  ?  And  the  argu- 
ments in  fupport  of  the  rule,  embraced  three  diftincTt  objects  of  en- 
quiry;  I.  The  fads  relative  to  the  hoftile  ftate  of  the  country  ,  and 
the  perfevering  endeavours  of  the  Holland  Company  to  accompiifh 
the  fettlement  prefcribed  by  the  act.  II.  The  conftruction  of  the 
provifo,  attached  to  the  ninth  fection  of  the  act.  III.  The  propriety 
of  proceeding,  in  this  cafe,  by  mandamus. 

I.  Of  the  facts  relative  to  the  hoftile  (late  of  the  country  ;  and  the 
perfevering  endeavours  of  the  Holland  Company,  to  accompiifh.  the 
fettlement  prefcribed  by  the  act. 

Whatever  may  be  the  effect  of  the  provifo.  in  fufpending,  or  re- 
leafing,  the  obligation  to  fettle  and  improve  the  land,  the  cafe  in  which 
it  operates  cannot  be  miftaken.  If  a  grantee  in  any  warrant  is  preven- 
ted by  force  of  arms  of  the  enemies  of  the  United  States,  from  ma- 
king an  actual  fettlement,  it  is  the  exprefs  cafe  of  the  provifo  :  but,  it 
will  not  be  contended,  that  the  force  of  arms,  here  mentioned,  means 
an  actual  application  of  military  force,  the  Tomahawk,  or  the  Riffle, 
either  to  drive  a  man  from  his  fettlement,  or  to  prevent  his  entering 
upon  the  land,  with  a  view  to  fettle  it.  A  well  grounded  apprehen- 
fion  of  perfonal  violence  and  danger,  from  a  public  enemy  ; — a  ter- 
ror arifing  from  the  force  of  arms  in  the  neighbourhood  ;  are  equally 
within  the  fpirit  and  protection  of  the  law. 

The  actual  ftate  of  hoftility  is  proved  in  every  pofiible  way.      The 
army  of  the   United  States  was  oppofed  to  the   Indians,  as  to  a 
public  enemy,  and,  with  various  fuccefs,  from  the  year    1783,  to 
the  year  1795.     A*  the  time  of  palling  the  act,  of  the  3d  of  April 
1792  (and,  certainly,  this  fact  furnifhed  the  inducement,  for  infert- 
ing  the  provifo  to  the  ninth  fection)  the  whole  of  the  north  weifern 
frontier  of  Pennfylvania  was  in  conftant  clanger  and  alarm.    For  fome 
time  after  the  act  was  pafTed,  the  deputy  furveyors  did  not  dare  to 
venturp  upon  the  execution  of  the  duties  of  their  office.     And,  until 
the  fpring  of  1796,  not  an  actual  fettler  inhabited  the  country,  ex- 
cept, perhaps,  a  few  bold  and  enterprizing  men,  in  the  vicinity  of  a 
garrifon.      But  the  conftitution  of  the  United    States,  has  declared 
*'  that  no  fbte  (hall,  without  the  confent  pi  congrefs,  lay  any  duty 
**  of  tonnage,  keep  troops,  or  fhips  of  war,  in  time  of  peace  £yV.  or 
"  engage  in  war,  unlefs  actually  invaded,  or  in  fuch  imminent  dan- 
*«  ger  as  will  not  admit  of  delay."      Art.  i.f.  ic.  Now,  the  ftate  of 
Pennfylvania  did  raife  and   maintain   troops,  for  the  defence  of  her 
weftern  frontier,  from  the  17th  of  March  1791,  until  the  fpring  of 
the  year  1796,  alledging  '•  that  there  was  imminent  danger  of  being 
If  invaded  by  the  Indian  tribes,  then  at  war  with  the  United  States? 
ff  and  tha^t  it  was  rieceffary  to  take  immediate  and  vigorous  meafures 
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**  to  prevent  hoftile  incurfions,  and  to  provide  for  the  fecurity  of  the 
"  frontier  inhabitants  of  this  Commonwealth. "  The  military  opera- 
tions of  the  ftate,  muft,  therefore,  be  regarded,  on  conftitutional 
ground,  as  the  belt  evidence,  that  a  war  exifted  ;  and  the  effecls  of 
that  war,  in  preventing  the  fettlement  and  occupancy  of  lands  lying 
north  and  weft  of  the  rivers  Ohio  and  Alleghany,  and  Conewango 
creek,  cannot  be  more  forcibly  pourtrayed,  than  in  the  Legiflative 
and  Executive  declarations  and  acts  of  the  Government  (28),  The 
Judicial  authority,  indeed,  has  already  fettled  the  fact,  diat  hoftili- 
ties  exifted  from  the  time  of  palling  the  act,  until  the  ratification  of 
General  Wayne's  treaty  ;  and,  without  limiting  the  operation  of  the 
fact  to  a  mere  fufpenfion  of  the  condition  of  fettlement,  improvement, 
and  refidence,  the  operation  fo  far,  at  leaft,  was  exprefsly  recogni- 
zed, during  the  continuance  of  hoftilities,  in  the  cafe  of  Morris's 
Leffee  vs.  Neighman  (29). 

But,  notwithstanding  the  hoftile  ftate  of  the  country,  the  Holland 
Company  commenced  and  profecuted  their  attempts  to  fettle  and 
improve  their  land,  during  the  whole  period  of  the  war,  in  a  man- 
ner equally  meritorious  and  beneficial.  It  is  true,  perhaps,  that  an 
attempt  was  not  made  to  fettle  each  particular  tract;  but  the  general 
effort  to  fettle  the  whole,  was  all  that  could  be  reafonably  expected, 
under  fuch  cireumftances;  a  combination  of  force  and  capital  could 
alone  diminifh  the  danger  to  be  encountered;  and  the  relult  greatly 
contributed  to  eftablifh  a  barrier  againft  the  incurfions  of  the  Indians* 
To  the  exertions  during  the  years  1794  and  1795,  while  the  war 
continued,  muft  be  added  the  perfeverance  of  the.Company,  in  their 
endeavours  to  fettle  and  improve  in  every  fubfequent  year.  During 
the  war,  the  difburfements  for  purchafe  money,  and  charges  of  im- 
provement, amounted  to  near  230,000  dollars ;  and  fince  the  war, 
befides  the  allowance  to  fettlers,  the  difburfements  of  cafh,  have 
exceeded  178,000  dollars.  Nor  ought  it  to  be  forgotten,  that 
after  the  dangers  of  war  had  ceafed,  another  evil,  almoft  as  embar- 
raffing,  interrupted,  annoyed,  and,  in  many  inftances,  fruftrated  the 
endeavours  of  the  Company.  Rumours,  raifed  and  circulated  by  artful 
and  interefted  men,  and  countenanced  by  the  obfcure  and  equivocal 
language  of  the  Law,  were  heard  to  infinuate,  that  the  Warrantees 
had  incurred  a  forfeiture  of  their  lands,  by  the  lapfe  of  two  years 
from  the  dates  of  the  Warrants,  notwithftanding  the  terms  of  the 
provifo.  Some  of  thofe  perfons,  who  had  engaged  to  fettle  for  the 
Company,  began  to  affert  a  right  of  fettlement  for  themfeives. 
Hordes  of  intruders  were  prefTing  eagerly  into  the  poffefiion  of  the 
beft  tracts:  And,  in  fhort,  fuch /was  the  doubt  and  folicitude,  uni- 
verfally  excited  upon  this  queftion  of  forfeiture,  that  the  Warran- 

(28)  For  the  military  operations  of  the  fiate,  fee  the  laws  and  proceedings 

referred  to  ante,  note  20. 

(29)  See  ante,  in  acte  31. 
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tees  could  hardly  obtain  afliftance,  in  the  bufinefs  of  fettlement  and 
improvement,  upon  the  moft  liberal  terms  of  participation  in  the 
land,  or  payment  of  expences.  Although  thefe  occurrences  will 
fufriciently  fhew  the  impracticability  of  fettling  each  particular  tract, 
even  iince  the  peace;  and  although  they  encreafed  the  difficulties  to 
be  furmounted,  in  the  general  effort  to  fettle  the  whole  ;  yet  the 
integrity,  enterprize,  and  perfeverance,  of  the  Company,  to  effec- 
tuate the  fettlements,  were  uniformly  difplayed,  and  have,  on  every 
occafion,  been  candidly  applauded.  Upon  motives  of  intereft,  as 
well  as  upon  the  principles  of  their  contract",  they  "perfifted  in  their 
endeavours :"  for,  even  after  the  Board  of  Property  had  decided, 
that  they  had  acquired  a  legal  title  to  the  lands,  and  iflued  Patents 
in  their  favour ;  even  at  the  moment  of  the  prefent  difcuflion ;  they 
have  b^en,  and  are,  employed  (anxioufly,  laborioufly,  and  expen- 
fively,  employed)  in  compleating  the  fettlement  and  improvement  of 
every  tract,  which  they  have  purchafed. 

Let  it,  then,  be  recollected,  that  this  controverfy  does  not  arife 
between  contending  individuals,  claiming  under  adverfe  titles;  but 
between  individuals,  who  have  long  paid  for  the  lands,  and  the 
Commonwealth,  who  annexed  to  the  fale  certain  conditions,  to  be 
releafed  on  a  certain  event,  which  event  has  actually  happened.  Of 
the  forfeiture,  if  a  forfeiture  has  accrued,  the  ftate  alone  can  take 
advantage;  and,  independent  of  the  ftrict  legal  queftion,  will  it  be 
pretended,  that,  on  any  principle  of  equity,  the  advantage  of  a  for- 
feiture ought,  in  fuch  a  cafe,  to  be  taken?  The  obftacle  to  a  full 
compliance  with  the  conditions  of  fale,  proceeded  from  a  public 
calamity,  againft  which  it  was  the  duty  of  the  government  to  pro- 
tect its  citizens;  the  exigence  and  operation  of  which  the  indivi- 
duals could  not  avert,  or  controul ;  and  for  the  confequenees  of 
which  they  ought  not,  upon  the  foundeft  maxims  of  civil  policy,  to 
be  condemned  to  fuffer.  But,  if  it  was  the  object  of  the  ftate  to 
repJenifn  her  Treafuxy  by  the  fale  of  her  weftern  lands,  that  object 
has  been  promoted  by  the  fale  to  the  Holland  Company,  far  beyond 
what  could  reafonably  have  been  hoped.  If  the  object  was  to 
Strengthen  and  fecure  the  frontiers,  that  object,  too,  has  been  more 
effectually  obtained  by  the  general  operations  of  the  Company,  than 
it  could  have  been  by  the  weak  and  unconnected  efforts  of  parti- 
cular men:  And  if  it  is  the  fpirit  and  policy  of  our  Laws,  that  the 
country  mould  be  fettled,  its  foil  cultivated,  and  the  arts  of  focial 
life  extended,  what  country  was  ever  more  rapidly,  or  more  by  the 
exertions  of  a  fingle  aflbciation,  converted  from  a  defert  and  a  wii- 
dernefs,  into  a  fcene  of  population,  induftry,  and  profperity?  Every 
inhabitant,  every  traveller,  every  writer,  will  be  found  in  unifon 
upon  this  fubject;  and  even  the  Secretary  of  the  Land-office,  whofe 
conduct  ivas  occalioned  the  prefent  motion  for  a  Mandamus,  has  ap- 
peared as  the  Eulogift  of  the  Holland  Company ;  exhibiting  the 
merit  and  die  fuccefs  of  their  example  ,as  an  inflrument  to  procure  the 
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public  patronage  for  his  own  project  of  fettlement,  in  other  parts  of 
the  State.     (30) 

Whatever,  then,  is  the  law,  it  rauft  prevail :  but  it  will  not  be, 
denied,  that  a  claim  to  a  liberal  and  equitable  conflruclion  of  an 
ambiguous  law,  never  was  better  founded.  Prevented  from  accom- 
plifhing  the  fettlements  defignated  in  the  Acl  by  a  public  enemy  ; 
oppofed  in  the  profecution  of  thofe  fettlements  by  intruders,  who 
derived,  indeed,  fome  colour  for  their  pretenfions,  from  an  imperfect 
expreffion  of  the  Legiflative  meaning;  and  thrown  off  their  guard 
by  the  deliberate  decifions  of  the  Board  of  Property,  and  the  au- 
thoritative proceedings  of  the  public  officers,  under  the  feal  of  the 
Commonwealth;  can  it  be  confeientious,  can  it  be  jufl,  can  it  be 
honorable,  that  the  Holland  Company,  after  a  labour  of  eight  years, 
and  an  expenditure  of  400,000  dollars,  mould  be  condemned  to  a 
forfeiture  of  the  lands,  for  which  they  have  paid  the  full  confide- 
ration,  in  favor  of  the  State,  who  has  received  that  confideration  ; 
who,  if  there  has  been  error  or  miftake,  the  error  or  millake, 
lies  in  the  perfons  of  her  officers ;  and  who,  if  the  doctrine 
of  forfeiture  prevails,  will  not  only  retain  the  confideration  money, 
but  refume  the  foil,  in  abfolute  ownerfhip,  with  all  its  ameliorations 
and  improvement !  Strange  as  it  would  appear,  to  exact  a  for- 
feiture, under  fuch  circumftances,  for  the  benefit  of  the  State,  the 
occurrence  would  be  flill  more  extraordinary,  if  it  had  only  the 
effect,  to  take  the  land  from  a  meritorious  Warrantee,  and  to  give 
it  to  a  lawlefs  intruder.  Till  the  forfeiture  is  regularly  eftablifhed, 
till  the  Government  has  determined  to  take  advantage  of  it,  and 
until  a  fecond  Warrant  has  ilTued,  reciting  the  default  of  the  firlt 
Warrantee,  any  attempt  of  an  individual  to  feize  and  retain  the 
polTeflion  of  the  land,  merits,  not  reward,  but  punifhrnent.  If  fuch 
conduct  fhould  receive  an  Executive,  a  Judicial,  or  a  Legiflative, 
countenance,  a  fcene  of  conflict,  litigation,  and  tumult,  mull  in- 
evitably enfue,  fatal  to  the  rights  of  property,  and  the  peace  of  the 
community.  The  fpirit  of  interefled  jealoufy,  will  extend  its  bane- 
ful influence,  over  v.  hat  has  been  fanctioned  with  the  feal  of  office; 
intrufions  and  forcible  entries  will  generate  riots  and  civil  feuds ;  the 
Company  will  be  defpoilcd  of  every  benefit  from  their  Patents,  their 
labours,  and  their  difburfements;  and,  if  right  is  not  to  be  paflively 
furrendered  to  violence,  the  State  will  ultimately  find  another  infur- 
re&ion  to  fupjfrefs. 

To  avert  the  danger  of  fuch  a  fcene,  as  well  as  to  obtain  a  fafe 
and  certain  guide  for  their  conduct,  the  KolJand  Company  have 
anxioufly  fought  the  opinion  of  this  Court;  and,  they  trull,  that 
exceptions  to  form,  will  not  be  permitted  to  defeat  the  prcfent  op- 
portunity, to  place  the  fubjeel  on  a  permanent  foundation,  jufl  to  the 
Public,  beneficial   to  Settlers,  and  ufeful  to  Warrantees.     Unlds, 

(30)   See  ar.it.  noit  23. 
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indeed*  a  judicial  coriftruction  of  the  Law  can  now  be  obtained,  ex- 
ertions and  fuccefs  will  be  in  an  inverfe  ratio  : — exertions  will  be 
greater,  but  fettlements  will  be  fewer  in  each  fucceeding  year;  until 
difpair  takes  the  place  of  enterprize ;  and  the  whole  bulinefs  of  fet- 
tlement  and  improvement  mail  be  abandoned  to  occupants,  whofe 
only  title  is  force,  without  patent,  without  warrant,  and  without 
purchafe. 

II.  The  conftruction  of  the  Provifo,  attached  to  the  ninth  fection 
oi  the  Act  of  the  3d  of  April,   1792. 

The  expofition  of  the  Provifo,  has  produced  a  variety  of  propo- 
rtions. 1  ft.  By  fome,  it  has  been  fuppofed,  that  unlefs  the  terms 
of  improvement,  fcttlement,  and  iciidence,  had  been  ftrictly  per- 
formed, within  the  refpective  periods  of  two  years,  and  five  years, 
a  forfeiture  accrued,  though  a  war  had  raged  throughout,  and  be- 
yond thofe  periods.  2d.  Others,  admitting  a  qualified  fufpenfiori 
of  the  condition  during  a  war,  have,  neverthelefs,  held,  that  no  title 
could  be  acquired,  until  the  performance  of  the  terms  of  improve- 
ment, fettlement,  and  refidence,  though  the  war  mould  laft  for  a 
century  ;  nor  even  then,  unlefs  the  Warrantee  had,  during  the  whole 
war,  perftfted  in  his  endeavours  to  perform  them.  3d.  A  third 
conftruction  maintains,  that  if  a  Warrantee  has  been  prevented,  by 
force  of  arms,  from  accomplifhing  the  improvement,  fettlement,  and 
refidence,  defignated  in  the  Acl,  but  has  perfifted  in  his  endeavours 
to  accomplifh  them,  during  the  time  mentioned  in  the  ninth  fection, 
the  provifo  operates  as  an  extinguifhment  of  the  condition,  and  tne 
title  becomes  abfolute.  And  4th.  It  has  been  afTerted,  that  a  War- 
rantee, having  been  prevented  by  war,  from  making  the  improve- 
ment, fettlement,  and  refidence,  during  the  time  mentioned  in  the 
Acl,  will  acquire  an  abfolute  title,  if  he  perfifts  in  his  endeavours 
for  a  reafonable  period,  after  the  expiration  of  the  war,  though  all 
his  endeavours  mould  prove  ineffectual. 

1.  The  jirfl  opinion  is  at  once  extravagant,  and  iniquitous.  No 
rational  man,  during  the  exiftence  of  a  War,  which  he  could  not 
refift,  or  terminate,  would  have  formed  a  contract  of  fuch  a  nature. 
Nor  is  it  conceivable,  if  this  were  the  defign  and  meaning  of  the 
Legiflature,  that  the  provifo  would  have  found  any  place  in  the  Act, 
unlefs,  indeed,  fraud  and  deception  can  be  imputed  to  its  authors;  and. 
it  is  to  be  prefumed,  that  an  iuconfiftent,  repugnant,  and  ambiguous, 
provifo,  has  been  employed,  as  the  inftrument  to  effectuate  them. 
The  enacting  part  of  the  ninth  fection  prefcribes  a  fettlement  to  be 
finifhed  in  two  years,  and  a  refidence  to  be  continued  for  five  years; 
and  unlefs  the  provifo,  either  difpenfed  with  the  fettlement  and  refi- 
dence altogether,  or  enlarged  the  periods  for  accomplifhing  them,  it 
is  utterly  impoiTible  to  afcribe  to  it  a  motive,  or  a  ufe. 

2.  The  fecond  opinion  is,  alfo,  pregnant  with  inconvenience,  in- 
juftice,  and  abfurdity.  If  it  arTords  the  legitimate  conftruction  of 
the  Act,  it  applies  equally  to  the  cafe  of    the  actual  fettler  before-- 
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Warrant,  and  to  the  cafe  of  the  Warrantee,  with  a  view  to  actual 
fettlement.  The  price  of  the  land  could  not,  therefore,  be  col- 
lected for  the  ule  of  the  State,  nor  could  a  title  be  acquired  by  the 
individual  for  a  century,  if  the  war  mould  laft  fo  long  ;  nay,  even  at 
the  termination  of  a  long  protradted  war,  the  individual  would  be 
without  remedy,  unlefs  he  could  prove,  that,  whatever  might  be 
the  intermediate  expence,  or  danger,  his  endeavours  to  accomplifh 
a  fettlement,  had  never  been  fufpended,  or  remitted.  Confider  the 
(late  of  the  country,  and  fuch  a  condition  annexed  to  the  purchafe 
of  lands,  would  inevitably  fruftfate  the  primary  intention  of  the 
L.egiflature. 

".d  and  3d.  But  it  is  not  directly  denied,  that  the  right  of  the 
Holland  Company  is  alive  ;  and  it  is  infinuated,  that  the  oppo- 
site arguments,  do  not  militate  againfr.  future  grants,  if  the  Company 
mail  go  on  to  compleat  the  fettlements  and  refidence  defcribed  in 
the  A6t.  It  is  proper,  therefore,  to  confider  the  fccond  and  third 
conftructions  of  the  ninth  fection,  connected  with  each  other,  and 
with  the  fads  arifing  in  the  prefent  cafe.  The  conceflion  of  the 
oppoGte  Counfel,  is,  indeed,  an  acknowledgement  of  the  inception 
and  progrefs,  but  a  denial  of  the  maturity,  of  the  Company's  title: 
while,  it  is  contended,  for  the  Company,  that  although  the  enacting 
part  of  the  ninth  fection  confHtutes  a  condition  precedent,  to  the  vett- 
ing of  a  legal  title  in  the  Warrantees,  that  condition  is  totally  fu- 
perfeded,  or  extinguifhed,  if  the  cafe  of  the  Warrantee  is  embraced 
by  the  defcriptions  of  the  Provifo;  fo  that  he  thereupon  acquires 
a  legal  title,  without  fettlement,  improvement,  or  refidence. 

By  the  Act,  two  defcriptions  of  fettlers  are  contemplated:  lit. 
Thofe  who  have  made  improvements  and  fettlements  without  War- 
rants; and  2dly.  Thofe  who  apply  for  Warrants,  with  a  defire  to 
fettle  and  improve.  On  both  defcriptions  it  is  impofed  as  a  con- 
dition precedent,  that  they  fhall  pay  the  price  of  the  land,  when 
Warrants  are  taken  out;  that  they  (hall  pay  the  expence  of  furveys; 
and  that  they  fhall  improve,  fettle,  and  refide,  in  the  manner,  and 
for  the  period,  prefcribed.  It  is  to  be  remarked,  however,  that  a 
dilHnclion  is  made,  in  one  refpect,  between  the  Settler,  and  the 
Warrantee; — the  former  being  bound  to  fulfil  the  condition  prece- 
dent perfonally ;  and  the  latter  being  authorifed  either  to  do  it  him- 
felf,  or  to  caufe  it  to  be  done  by  others.  This,  which,  at  the  firfl: 
blufh,  might  appear  an  advantage  to  the  Warrantee,  is  converted 
into  a  hardfhip  and  an  injury,  the  moment  the  fufpicion  of  forfeiture 
infinuates  itfelf  among  the  clafs  of  people,  who  are  to  form  the 
actual  fettlers.  There  is  another  diflinction,  alio,  that  the  actual 
fettler  rauft  pay  intereft  from  the  date  of  the  improvement;  and  he 
was  bound  to  apply  for  a  Warrant  within  ten  years  after  palling 
the  Act  (3 1 ) :  but,  on  the  other  hand,  the  land  and  perfonal  property 
(31)  The  period  ha-  been  enlarged.  See  6  vol.  p,  25. 
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of  the  Warrantee  and  actual  Settler  were  equally  exempt  from  ftate 
taxes,  for  the  fame  period;  and,  it  i3  urged,  that  the  price  of  the 
land  was  trifling,  compared  with  its  real  value.  Let  it  be  anfwered, 
however,  that  the  exemption  from  taxes  can  hardly  be  regarded  as 
a  favor ;  and  the  lownefs  of  the  price  affords  no  reafonable  ground 
of  argument.  The  Settler  without  Warrant  is  charged  an  intereft, 
and  the  Settler  with  Warrant  advances  his  money.  From  the  fund 
created  by  Warrantees,  inverted  in  the  Bank  of  Pennfylvania  and 
in  Public  Stock,  the  State  has  drawn  a  great  portion  of  that  re- 
venue, which  has  been  adequate,  for  many  years,  to  all  her  objects 
of  public  expenditure  and  improvement.  Befides,  no  State  tax 
was  then  impofed  there  was  none  likely  to  be  impofed  for  ten 
years;  and,  the  fait  is,  that  even  at  this  day  a  State  tax  is  not  ia 
exiftence  nor  in  contemplation.  The  lownefs  of  the  price,  too, 
urofe  from  an  avowed  confcioufnefs  that  a  great  part  of  the  public 
lands  would  not  fell  higher;  and,  as  to  the  reft,  the  price  would  be 
exhorbitant,  indeed,  on  the  principles  of  the  oppofite  conftruction. 
After  all,  the  wealth  of  the  State  confifts  in  its  population,  and  ad- 
vancement in  the  arts  of  agriculture,  commerce,  and  manufactures, 
not  in  the  mere  accumulation  of  coin. 

Thefe  preliminary  remarks  are  fuggefted,  with  a  view  to  place 
the  controverfy  on  its  real  footing; — on  the  footing  of  a  bargain,  in 
which  the  feller  and  the  purchafer  equally  confulted  their  refpective 
interefts,  and  are  equally  bound  (though  the  one  is  a  State,  and 
the  other  a  private  perfbn)  by  the  terms  of  the  contract.  It  is 
agreed,  that  there  was  a  condition  precedent,  which  mud  be  per^ 
formed,  or  be  difpenfed  with,  upon  the  terms  of  the  contract,  be- 
fore any  title  could  veft  in  the*  Warrantees.  It  is,  alfo,  agreed, 
that  the  condition  precedent  has  not  been  ftrictly  performed  ;  for, 
more  than  two  years  have  elapfed  fmce  the  date  of  the  Warrants, 
but  no  fuch  fettlement,  improvement,  and  refidence,  have  been 
made  and  continued,  as  the  enacting  part  of  the  ninth  fection  de- 
f bribes.  What,  then,  is  the  operation  of  the  contract,  under  fuch 
ciicumftances,  connected  with  the  Indian  war  ?  The  adverfe  Coun* 
fel  will  not  explicitly  aver,  that  the  refult  is  an  abfolute  forfeiture 
of  the  lands;  but  they  peremptorily  deny,  that  it  amounts  to  a  re- 
leafc,  or  exringuifhment,  of  the  condition  precedent.  Where,  how- 
ever, is  the  expreflion  to  be  found,  that,  the  predicated  event,  dif- 
penfes  with  the  condition  in  part,  and  adheres  to  it  in  part ; — that 
Jifpenfes  with  the  limitation  of  time,  for  performing  the  act,  but, 
neveithclefs,  infills  upon  the  act  being  performed?  Even  in  the 
condition  precedent,  a  refidence  of  five  years  is  not,  in  every  cafe, 
neceffary  :  for,  it  is  only  required,  (independent  of  hoitilities)  if 
the  Warrantee  or  Settler,  *  (hall  fo  long  live."  That  caufe  of 
ablolute  difpenfation,  with  refpect  to  refidence,  muft  often  occur; 
und  it  is  reafonable  to  conclude,  that  the  exiftence  of  hoftilities  was, 
Jikewife,  confidcred,  and  intended  as  entitling  the  party  to  an  equal 
degree  of  indulgence. 
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But,  after  all,  it  muft  be  agreed,  that  the  wording  of  the  Act 
is,  in  fome  places,  incoherent  and  abfurd.  Thus,  on  a  gramatical 
conftrudtion,  the  actual  fettlement  defcribed  by  the  ninth  fe&ion, 
comprifes  a  refidence  of  five  years;  and,  yet,  the  lame  actual  fettle- 
ment is  required  to  be  made  within  two  years  from  the  date  of  the 
Warrant.  Subfequent  pafTages,  indeed,  treat  a&ual  fettlement  and 
refidence,  as  diftinct  objects  ;  but,  another  eonfufion  of  ideas  is  in- 
troduced :  for,  we  find  that  the  party  is  called  "  fuch  actual  fettkr,'" 
though  he  has  been  "  prevented  making  fuch  aclual  fettlement '," 
and,  it  is  provided,  that  "  if  he  is  prevented  from  making  an  actual 
fettlement,  but  perfijls  in  his  endeavours  to  make  it,  he  and  his 
heirs  mail  have  and  hold  the  lands,  in  the  fame  manner,  as  if  the 
aclual  fettlement  had  been  made  and  continued."  From  the  difficul- 
ties of  the  language  of  the  Act,  therefore,  we  mult  endeavour  to 
refcue  ourfelves,  by  afcribing  to  the  Legiflature  a  meaning,  which, 
while  it  comports  with  a  rational  expofition  of  the  words,  fhall  be 
confident  with  public  policy  and  the  principles  of  juftice. 

The  State,  having  received  the  money  of  the  Warrantees,  was 
naturally  led,  from  the  exifting  hoftilities,  to  contemplate  the  in- 
jury to  which  their  purchafe  was  expofed.  Whether  the  hoftilities 
would  prevent  the  fettlement,  or  not,  it  might  be  difficult  to  fore- 
fee  ;  but  the  Legiflature,  in  offering  the  lands  for  fale,  muft  have 
held  out  the  probability,  that  there  would  be  a  fafe  opportunity  to 
fettle  ;  or  the  condition  of  fettlement  could  never  rationally  and 
fairly  hare  been  propofed.  If,  therefore,  the  opportunity,  implied 
in  this  overture,  was  defeated,  it  feems  to  follow  as  a,  legitimate 
confequence,  that  the  condition  ought  not  to  be  enforced.  Con- 
sider, fisr  a  moment,  the  lituation  of  a  Warrantee,  bound  by  the 
ftrict  condition  to  fettle,  or,  by  the  difpenfing  provifo,  to  perfift  in 
his  endeavours  to  fettle.  He  muft  explore,  locate,  and  furvey  each 
tra<ft,  before  he  can  attempt  to  fettle.  He  muft  collect,  appro- 
priate, and  apply,  the  funds  neceffary  to  defray  the  vaiious  expences 
of  fettlement,  improvement,  and  refidence.  He  muft  be  in  con- 
ftant  preparation  to  feize  and  employ  the  opportunity  for  fettling. — 
Under  fuch  obligations,  the  mere  pecuniary  charge  of  watching; 
for  a  fafe  occafion  to  enter  upon  his  lands  (independent  of  time, 
labour,  and  anxiety)  would,  in  moft  inftances,  be  greater,  than  the 
coft  of  actual  fettlement,  in  a  feafon  of  public  tranquility.  Ex- 
haufted  in  money,  perplexed  by  doubt  and  fufpence,  grown  old  and 
infirm  in  a  courfe  of  exertion,  or  perfiftance,  what  pretext  could 
juftify  an  accumulation  of  fuch  difappointment,  injury,  and  lofs,  by 
exacting  a  forfeiture  of  the  lands  ?  The  peace  Warrantee,  who  has 
waited  till  the  ftorm  has  paffed  away  ;  or  the  intruder,  who,  at  the 
clofe  of  a  war,  ufurps  the  name  of  actual  fettler,  has  none  of  thefe 
calamities  to  encounter ;  and,  yet,  no  greater  price  has  been  paid, 
no  other  conditions  are  impofed,  in  either  of  thofe  cafes,  than  in 
the  cafe  of  the  Warrantee,  who  is  defeated  in  all  his  exertions, 
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and  drained  of  all  his  refources,  by  the  unavoidable  operations  of  a 
public  war! 

Is  there,  then,  no  principle  of  juftice  and  humanity,  to  claim  re- 
lief from  the  Legiflature,  upon  the  conftruction,  for  which  the 
Holland  Company  contend  ?  Would  it  be  unreafonable  to  fuppofe, 
that,  under  fuch  circumftances,  the  Legiflature  intended  to  veil  in 
the  perfevering,  but  unfuccefsful,  Warrantee,  an  ablolute  eftate  in 
the  land,  upon  which  he  might  eftablim  a  credit,  to  furnifh  means 
for  renewing  his  exertions,  and  ultimately  compenfating  his  advances 
and  his  labours?  If  the  fuppofition  involves  nothing  unjuft,  or  irra- 
tional, the  frame  of  words  will  fuftlciently  ferve  to  give  it  body  and 
effect.  Thus:  it  is  declared,  that  mould  the  Grantee  "  be  pre- 
vented from  making  fuch  actual  fettlement,"  and  perfifts  in  his  en- 
deavours to  make  it,  he  fhall  hold  the  lands,  as  if  it  were  made 
and  continued  :  but  the  word  prevented  implies,  that  he  had  failed ; 
and  perfifling  in  an  endeavour,  does  not  import  fuccceding  in  it. — 
Again:  The  Grantee  is  to  have  the  lands,"  if  he  perfifts  in  his 
endeavours  to  make  fuch  actual  fettlement :  but  this  does  not  in- 
volve a  condition,  that  he  (hall  perfift  until  he  has  made  it,  or 
fo  as  to  make  it ;  and  "  endeavouring  to  make"  is  an  expreifion 
that  defignates  an  attempt,  not  a  performance.  Again  :  If  the 
Grantee  is  prevented,  but  perfifts  in  his  endeavours  to  fettle,  he 
is  entitled  "  to  have  and  to  hold  the  lands,  in  the  fame  manner, 
as  if  the  actual  fettlement  had  been  made  and  continued  :"  but 
no  title  could  veft  in  the  Grantee,  unlefs  the  condition  precedent 
was  performed  ;  and,  yet,  by  force  of  the  provifo,  he  is  to  have 
the  lands  (not  merely  the  benefit  of  a  prolongation  of  the  time 
for  fettlement)  in  a  cafe,  where  from  the  hypothetical  terms  em- 
ployed, it  muft  be  clearly  underftood,  that  the  condition  had  not 
been  performed.  Again  :  The  Grantee,  being  prevented,  but  per- 
fifting  in  his  endeavours  to  fettle,  is,  by  force  of  the  provifo,  to 
have  and  to  hold  the  lands,  "  in  the  f.,me  manner"  as  if  the 
condition  precedent  had  been  performed  :  but  if  the  condition 
precedent  had  been  performed,  the  Grantee  would  have  held  the 
lands  in  fee,  difcharged  from  any  limitation;  contingency,  or  incum- 
brance whatfoever  ;  and,  confequently,  in  this  cafe,  to  enable  a  Gran- 
tee to  hold  in  the  fame  manner,  perfifting  in  his  endeavours  to  fet- 
tle, muft  be  confidered  as  tantamount  to  actual  fettlement  and  refi- 
dencc.  In  fhort,  in  every  fentence  of  the  Provifo,  the  Legifla- 
ture plainly  points  at  a  certain  ftate  of  things,  at  fome  concurrence 
of  circumftances,  when  the  Grantee  would  be  abfolutely  entitled 
to  the  land  before,  and  without,  making  and  continuing,  an  actual 
fettlement. 

The  only  queftion,  then,  muft:  be, — what  is  the  nature  of  the 
endeavours  prefcribed  ;  during  what  period  the  endeavours  are  to 
be  made; — and  how  long  the  Grantee  is  bound  to  perfift?  The 
actual  fettlement  muft  be  made,  or  excufed,  within  two  years  from  the 
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date  of  the  warrant';  a'nd-the  refidence  muft  not  only  be  five  years,  but 
five  years  next  following  the  firft  fettlement.  The  time  therefore,  is  a 
characleriflic  of  the  condition  precedent;  an  ingredient  in  the  defi- 
nition, as  effential  to  the  contract,  as  the  nature  of  the  act  required 
to  be  performed.  If  the  time  is  as  effentidl,  it  is  as  limited*  as  the 
nature  of  the  act  to  be  performed  ;  and  hence,  does  it  not  follow, 
that  at  the  expiration  of  two  years,  as  to  the  fettlement,  and  of 
five  years,  as  to  the  refidence,  the  condition  rauft  be  actually  per- 
formed, or  virtually  annulled  ?  The  excufe  for  non-performance  is, 
alfo,  limited;  fince.  on  an  allegation  of  being  prevented  from  fet- 
tling, or  refiding,  the  Grantee  muft  ftate  the  force  of  arms,  which 
prevented  him,  to  be  within,  and  until  the  end  of  two  years,  (as 
to  the  fettlement)  next  immediately  after  the  date  of  his  warrant ; 
and  within  and  until  the  end  of  five  years  (as  to  the  refidence) 
from  the  date  of  his  firft  fettlement ;  or  his  plea  fhews  no  difpen- 
fation  from  the  condition.  Thus,  the  time,  within  which  per- 
formance is  to  be  effected,  or  an  apology  for  non-performance  to 
be  received,  is  the  fame,  or,  at  leaft,  commenfurate  :  And  if  the 
period,  within  which  the  fubititute  for  performance  is  exacted, 
within  which  the  endeavour  to  perform  muft  be  fhewn,  cannot  be 
extended  in  favor  of  the  Warrantee,  what  right,  exprefs,  or  im- 
plied, can  there  be,  on  the  part  of  the  State,  to  infift  on  a  con- 
tinuance of  the  endeavour,  beyond  the  period,  within  which  the 
contract  obliged  her  to  accept  it,  as  a  commutation  for  the  per- 
formance? Equality  is  equity,  whoever  may  be  the  parties  to  the 
bargain ;  States,  or  Individuals :  but  it  would  be  a  doctrine  of 
arbitrary  prerogative,  if  performance,  or  endeavours  to  perform, 
fhould  only  avail  the  Grantee,  to  releafe  him  from  the  condition, 
within  a  limited  period;  yet,  that  the  obligation  to  perform,  or 
to  perfift  in  the  endeavour  to  perform,  fhould  be  indefinite  and 
perpetual.  Nor  is  the  idea  correct,  that  the  war  excufed  the 
Warrantees  from  endeavouring  to  effect  a  fettlement,  during  its 
continuance  ;  and  that  the  law  contemplated  a  perfeverance  only 
when  it  could  be  effectual.  On  the  contrary,  the  law  obvioufly 
required  a  perfeverance  in  the  endeavour  to  fettle,  during  the 
war ;  but  left  the  degree  of  perfeverance  to  be  regulated,  by  con- 
fiderations  of  a  reafonabie  difcretion,  and  perfonal  fafety.  That 
this  was  the  conftru&ion  of  the  Holland  Company,  appears  in- 
conteftibly  from  the  immediate  fteps  which  they  purfued  to  com- 
pleat  their  furveys  and  improvements :  and  this  is,  in  truth,  the 
material  ground  of  complaint  againft  the  oppofite  doctrine  ; — that, 
by  the  contract,  the  Grantees  were  obliged  to  make  laborious, 
hazardous,  and  expenfive  exertions,  during  the  war ;  and,  yet,  at 
the  conclufion  of  the  war,  derive  no  advantage  from  thofe  ex- 
ertions, in  confummating  the  legal  title  to  the  lands. 

On  the  doctrine,  that  the  Grantee,  or  Settler,    mult  perfift  in 
his  endeavours  to  improve  and  refide,  for  any  other  periods,    or 
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beyond  the  refpective  periods,  of  two  and  five  years,  let  it  be 
aiked,  when  thofe  other  periods  are  to  commence,  and  how  long 
are  they  to  be  protracted  ?  The  law  itfelf  is  filent ;  and,  yet, 
if  an  intention  of  that  kind  had  been  entertained,  how  eafily,  and 
how  certainly  would  the  Legislature  have  faid,  that  "  the  Grantee 
ihall  have  the  lands,  if  the  fettlement  is  compleated,  within  two 
years,  after  the  ceffation  of  hoftilities,  and  the  refidence  continued 
for  five  years  fubfequent  to  the  fame  epoch.''  But  by  whom  mall 
the  filence  of  the  law  be  fupplied  ?  What  power  exifts  to  add 
the  flighteft  circumftance  to  the  terms  of  the  contract  ?  The 
Legislature,  as  a  party,  cannot  explain,  or  expound,  it.  The 
Courts  of  Juftice  can  only  declare  the  meaning,  from  the  fair  and 
genuine  import  of  the  language  of  the  Act :  they  cannot  diminifli- 
or  enlarge,  the  vefted  rights  of  individuals,  any  more  than  they 
can  fuperfede  the  rights  of  the  State.  And,  on  this  occafion, 
the  Officers  of  the  Land-office,  have  only  a  ministerial  function  to 
perform.  Let  it,  therefore,  be  repeated,  that  the  provifo  to  the 
ninth  fection,  having  refted  the  confummation  of  the  Grantee's 
title,  fimply,  upon  the  perfifting  in  an  endeavour,  it  would  be  creat- 
ing a  new  contract,  making  a  new  law,  introducing  another  prin- 
ciple, and  amplifying  the  words  of  the  Legiflature,  to  require,  not 
a  perfevering  endeavour,  but  an  actual  performance.  Befides ; 
would  it  be  jufl:  to  fix  upon  the  clofe  of  the  war,  as  the  period  for 
commencing  the  endeavour,  without  giving  fome  credit  for  the  ex- 
ertions of  the  Grantee,  or  the  Settler,  flagrante  bello?  And,  ,yet, 
who  (hall  make  the  apportionment,  of  time,  of  labour,  and  of  ex- 
pence  ;  and  upon  what  principle  can  it  be  made  ?  It  often  happens, 
that  what  is  intended  to  afford  an  undue  preference  to  a  favorite,  in 
a  remote  confequence,  proves  peculiarly  injurious  to  him.  The 
merits  of  the  actual  fettier,  have  fometimes  been  enhanced,  in  order, 
by  an  invidious  comparifon,  to  depreciate  the  claims  of  the  Pur- 
chafer,  or  Warrantee  :  but,  it  is  obvious,  that  a  determination, 
upon  the  ground  taken  by  the  oppofke  Counfel,  would  operate  more 
feverely,  with  greater  cruelty,  towards  the  actual  fettier,  than  any 
confequence  that  can  flow  from  the  conftruction  urged  in  favor  of 
the  Holland  Company.  For  inftance:  A  man  enters  upon  his 
lands  in  the  year  1792,  with  a  view  to  make  the  improvements, - 
which  the  Act  requires.  He  is  attacked  by  the  Indians,  and  driven 
from  his  cabin  and  his  field,  before  he  has  time  to  make  any  vifibie 
progrefs  in  building,  clearing,  and  cultivating;  but,  he  obferves,  in 
the  words  of  the  A<t,  that  being  driven  from  his  fettlement,  he 
fhall,  neverthelefs,  have  title,  as  if  he  had  completed  his  improve- 
ment, and  continued  his  refidence,  if  he  perfifb  in  his  endeavours : 
He,  therefore,  returns  the  next  year,  and  is  again  driven  away, 
re  tnfeRa;  and  fo  on,  for  a  fucceflion  of  years.  Shall  fuch  a  per- 
feverance  be  accounted  as  nothing  ?  And,  is  it  not  obvious,  that 
to  require  that  the  actual  fettier  ihall  be  driven  away,  and  con- 
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ftantly  kept  away,  and  yet  fhall  compleat  the  fettlement  and  resi- 
dence, places  him  in  a  condition  more  grievous,  than  even  the  cafe 
of  the  Warrantee,  who  is  merely  prevented  from  entering  and  im- 
proving the  land  ? 

Upon  the  whole,  then,  let  the  provifo  operate  as  a  releafe  of  the 
condition  precedent,  or  let  it  be  taken  as  qualifying  the  condition, 
and  requiring  a  reafonable  perfeverance  during,  or  after,  a  war,  the 
claim  of  the  Holland  Company  mult  be  eflablifhed.  They  perfifted, 
in  fpite  of  every  danger,  while  hoftilities  raged ;  and  more  than  five 
years  have  elapfed,  fince  the  Indian  Treaty,  during  which  they 
have,  alfo,  per  lifted. 
111.  Of  the  propriety  of  proceeding,  in  this  cafe,  by  Mandamus. 

In  entering  upon  this  part  of  the  difcuffion,  it  is  proper  to  en- 
quire, whether  the  conftruction  given  by  the  Board  of  Property  to 
the  provifo,  is  not  conclufive.  It  was  given  after  great  deliberation, 
and  upon  the  legal  advice  of  the  Law  Officer  of  the  State.  Patents 
have  been  iflued,  in  purfuance  of  the  conduction ;  and  transfers 
have  been  made  and  accepted  upon  the  faith  of  the  Public  grants, 
under  the  Great  feal.  Stare  dec'ifis,  is  a  maxim  to  be  held  forever 
facred,  on  queftions  of  property  ;  and,  in  the  prefent  inftance,  ap- 
plies with  peculiar  force,  as  the  rule  was  given  by  the  State  herfelf, 
through  the  medium  of  her  officers;  and  with  her  alone,  not  with 
any  individual,  can  a  conflict  arife.  The  Board  of  Property  is  of 
a  judicial  character,  and  had  jurifdiction  in  the  prefent  cafe.  2  Vol. 
State  Laws,  p.  21.  f.  2.  3.  3  Vol.  2.  456.  4  Vol.  476.  3  Vol. 
213.  311.  There  is  no  revifionary,  or  appellate,  authority  eflab- 
lifhed for  queftions  of  this  nature:  And,  certainly,  the  Secretary 
of  the  Land-office,  though  a  conftituent  member  of  the  Board  of 
Property,  is  merely,  as  Secretary,  a  minifterial  officer,  bound  by 
the  dccifions  of  the  Board,  though  contrary  to  his  own  opinions. 
His  minifterial  duties  (of  which  it  is  one,  that  he  fhall  obey  the 
orders  of  the  Board  of  Property)  are  ftated  in  the  feveral  Laws, 
relating  to  the  Land-office,  and  they  have  received  a  practical  ex- 
pofition,  which  devolves  on  him  the  care  of  preparing  Patents  for 
the  Governor's  fignature,  and  the  Seal  of  the  State.  He  is  bound, 
then,  to  execute  the  public  laws,  relating  to  the  Land -office;  and, 
if  he  refufes  to  do  fo.  the  Court  will  compel  him  by  Mandamus,  on 
general  principles,  as  well  as  on  the  authority  of  particular  cafes. 

The  general  principle  of  the  mandamus,  points  at  cafes,  in  which 
there  is  no  other  legal,  fpecific,  remedy,  for,  a  fatisfaction  in  da- 
mages is  not  regarded,  in  fuch  cafes,  as  an  adequate  reparation  : 
and  then  it  may  be  awarded  to  any  public,  or  private,  perfon.  1 
Woodcs.  Lect.  118.  3  Black.  Com.  110,  3  Burr.  1267.  1659. 
4  Burr  2188.  2  Burr.  1045.  3  1*.  Rep.  651.  I  T.  Rep.  404. 
Douglas  568.  The  particular  inftances  are  numerous.  It  lies  to 
compel  the  ordinary  to  grant  letters  of  adminiftration  :  1  Black.  Rep. 
640.  to  compel  the  delivery  of  an  adminiftration  bond  to  be  put  in 
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fuit :  4  Bjftc.  Air.  508.  Cowp.  140.  to  compel  the  grant  of  a 
licence  to  a  Curate,  if  refufed  without  juft  reafon  :  4  Bac.  Abr. 
302.  506.  1  Stra.  797  to  compel  the  proper  officer  to  affix  a  feal  : 
4-Bac.Abr.  509.  or  to  regifter  a  certificate,  being  merely  a  minifterial 
ad  :  Id.  508.  1  Wils.  283.  to  compel  the  party  to  proceed  in  pro- 
ving a  Will  ;  Raym.  235.  15  Fin.  Abr.  203.  to  oblige  any  officer 
to  do  his  duty  :  4  Com.  Dig.  207.  to  compel  obedience  to  things 
enjoined  by  Statute.  2  Slrcu  992.  to  compel  the  enrolment  of  a 
Teftament,  which  by  cuftom  ought  to  be  enrolled :  1  Roll.  Abr, 
106.  1  Sid  443.  to  compel  a  cleik  of  a  company  to  deliver  up  books  : 
1  oVrrt.879.  t0  compel  an  old  officer  to  deliver  records  to  anew  one:. 
1  Sid.  31. 


The  arguments  in  oppofition  to  the  motion  for  a  mandamus,  were 
arranged  under  three  confideratons  :  id,  What  is  the  real  import  of 
the  condition  precedent :  2d,  What  the  Holland  Company  had  per- 
formed, to  veil  in  them  a  legal  title  to  the  lands  :  and,  3d,  Whe- 
ther a  mandamus  does  lie  to  the  Secretary  of  the  land  office,  even  if 
the  Company  are  entitled  to  patents. 

I.  What  is  the  real  import  of  the  condition  precedent. 

This  general  enquiry,  naturally,  divides  itfelf  into  a  view  of  what 
rnuft  be  accomplifhed,  by  perfons,  who  meet  with  no  prevention, 
from  the  enemies  of  the  United  States  ;  and  of  what  mult  be  done, 
even  by  perfons  who  are  fo  prevented  ;  in  order  to  obtain  a  legal  title 
to  the  land.  The  policy  and  object  of  the  Legiflature,  are  to  be 
afcertained,  by  the  circumfTances,  which  induced  them  to  pafs  the 
act  of  the  3d  of  April  1792  Before  it  was  pafTed,  and  at  the  time  of 
palling  it,  there  was  afubhfting  Indian  war  ;  and  the  treaty  of  1794* 
between  the  United  States  and  Great  Britain,  had  not  removed  thofe 
caufes  of  irritation,  and  apprehenfion,  in  relation  to  that  power, 
which  extended  along  the  northern  and  weftern  boundaries  of  the 
ftate.  Hence,  it  became  of  the  greateft  importance,  to  advance  the 
range  of  fettlement ;  and  to  imerpofe  the  barrier  o>  a  bold  and  hardy 
population,  in  the  quarter,  where  danger  was  fo  apparent.  Trea- 
sure was,  obvioully,  only  a  fecondary  confideration  ;  and  fettlement 
itfelf  was  only  ftipulated  where  the  danger  exifted.  Thus,  the 
lands  eaft  of  the  Alleghany  were  offered  for  fale,  unfhackled  with 
conditions  of  fettlement ;  while  thofe,  on  the  weft,  could  never  be 
vefted  in  any  individual,  upon  any  other  terms,  than  thofe  of  actual 
fettlement  and  refidence.  The  Heady  caution  of  the  Legiflature  on 
this  point,  is  confpicuous  in  almoft  every  faction  of  the  act.  The 
fale  is  only  offered  to  perfons,  who  will  cultivate,  improve,  and  fet- 
tle the  lands.  3  vol.  209.  f.  2  p.  2C9.  An  actual  fettler  with- 
out warrant,  is  fo  highly  regarded,  that  although  the  law  would 
ileem  him  a  trefpafkr,  on  geneial  principles,  the  act  prohibits  any 
deputy  furveyor  from  furveying  any  fettled  land,  but  for  the  owner 


[     25     ] 

bf  the  fettlement.  f.  $•  p.  210.  A  period  of  ten  years  credit  is 
given  to  an  actual  fettler  for  the  price  of  his  land.  f.  1  o.  p.  2 1  o. 
The  land  is  exempt  from  direct  taxes  for  an  equal  term.  /.  1 2. 
p.  213.  And  when  the  Legiflature,  in  the  year  1794,  clofed  the 
.Land- office,  it  was  with  an  exprefs  exception  in  favor  of  actual  fet- 
tlers.  3  St.  Laws.  6$y.  (32)  In  addition  to  thefe  proofs  of  the 
policy  and  defign  of  the  Legiflature,  it  mud  be  of  great  force  to 
recoiled,  that  (hortly  before  the  time  of  offering  the  land  for  fale 
at  the  rate  of  7I.  jos.  per  100  acres,  the  State  had  paid  to  the 
United  States,  at  the  rate  of  three-fourths  of  a  dollar  for  every 
acre,  contained  in  the  triangular  tract   bordering  on   Lake  Erie. 

(33) 

The  language  of  the  A 61  ought,  then,  to  be  expounded,  in  con- 

fiftency  with  the  policy,  .that  gave  it  birth  ;  and  this  can  only  be 
done,  by  confidering  the  effect  of  a  prevention,  by  a  public  enemy, 
to  be  a  fufpenfion,  and  not  an  extinguifhment,  of  the  obligation,  to 
fettle  and  refide  upon  the  land.  The  Legiflature  mud  have  pre* 
fumed,  that,  notwithstanding  the  exigence  of  the  Indian  war,  there 
would  be  an  extenfion  of  the  weflern  fettlements  ;  the  accomplim- 
ment  of  a  fettlement  was  made  a  jine-qua-non,  to  the  inveftment  of 
a  legal  title  ;  and  the  provifo  declares  nothing  more,  in  effect,  than 
that  the  war  ihall  be  an  excufe  for  non-fettlement,  while  it  conti- 
nues, and  the  Warrantee  fincerely  perfifls  in  his  endeavour  to  fettle. 
But  an  endeavour  to  fettle  mull:  be  fhewn,  whether  war  raged,  or 
not;  and  the  endeavour  mult  be  to  fettle  every  tract,  (each  being 
the  fubject  of  a  feparate  grant)  not  a  general  effort  to  improve  an 
extenfive  and  indeiinite  range  of  country.  It  being  the  fpirit  of  the 
Contract,  that  the  land  mould  be  fettled,  no  argument  ought  to  avail 
on  the  fcore  of  the  Warrantee's  having  paid  the  ftipulated  price ; 
and  the  word  fettlement,  wherever  ufed,  is  pregnant  with  all  the 
confequences,  of  building,  cultivation,  and  refidencc,  defcribed  in 
the  ninth  fection  of  the  Act.  It  is  now  too  late  to  complain  of  hard 
terms.  Whatever  was  intended,  and  undertaken,  by  virtue  of  the 
Law,  it  is  juft  and  lawful  to  enforce.  Say,  even  that  a  forfeiture 
has  been  incurred,  and  infilled  on,  it  can  be  no  reafon,  at  this  day, 
to  reproach  the  Government.  That  point,  however,  is  not  urged; 
for,  every  argument,  ufed  on  the  prefent  occafion,  to  oppofe  the 
Mandamus,  is  perfectly  confident  with  the  idea  of  future  grants,  or 
patents,  being  uTued  to  the  Holland  Company,  if  they  perfevere, 
and,  in  a  reafonable  time,  comply  with  the  requifites  of  the  condi- 
tion precedent. 

(32)  The  Land-office  appears  to  hive  neea  clo.fed,  upon   the  fugge (Lion  ft 

the  Governor,  that  Warrants  had  limed  for  a  greater  quantity  of  hind,  than 
the  Stare  owned;  and  not  with  a  view  to  favor  actual  feeders.  See  the  Go- 
vernor's metTage  of  the  2d  Sept.  1774. 

(33)  The  payment  was  made  in  public:  certificates :  which,  it  was  miifhd, 
were  greatly  depreciated  in  value. 

D 
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II.  What  have  the  Holland  Company  performed  to  veil  in  them 
a  legal  title  to  the  lands. 

It  mult  be  repeated,  that  every  tract  is  the  fubject  of  a  diftinct 
grant ;  and  that  the  condition  precedent  attaches  to  each  tract.  Nor 
does  it  affect  the  obligations  of  the  condition,  that  the  Holland 
Company  are  the  holders  of  all  the  Warrants  in  queftion  ;  for,  the 
law  is  the  fame,  as  if  each  Warrant  belonged  to  a  feparate  indivi- 
dual owner.  Have  the  Company,  then,  fhewn  an  actual  fettle- 
ment,  or  even  an  endeavour  to  fettle,  upon  each  of  the  tracts  ?  The 
evidence  exhibited  by  the  Company  themfelves,  eftablifhes  a  con- 
trary pofition.  Can  it  be  fufficient  to  fay,  that  they  have  improved 
a  great  deal  of  the  country,  and,  therefore,  are  entitled  to  hold 
what  they  have  not  improved  ?  The  fpirit  of  monopoly,  was  an 
evil  againft  which  the  Legiflature  meant  to  guard,  by  dividing  the 
territory  offered  for  fale  into  tracts,  and  refhicting  the  right  of  pur- 
chafe  to  a  lingle  tract.  It  is  true,  that  the  contrivance  of  opulent 
fpeculators  has  evaded  the  legiflative  precaution  ;  and  inftead  of  each 
fettler  being  the  owner  of  the  tract  on  which  he  refides,  he  is  the 
mere  inftrument  of  an  affociation  of  foreigners  (who  never  have  vi- 
iited,  and  probably,  never  will  viiit,  America)  to  obtain,  for  their 
emolument,  the  lands  which  the  State  had  offered  for  fale,  with 
very  different  views  of  policy  and  benefit. 

.  Let  it  be  admitted,  however,  that  the  Indian  war,  operated  as 
an  excufe,  for  not  fettling  each  tract,  'till  the  fpring  of  1796,  yet, 
the  ratification  of  General  Wayne's  treaty  removed  every  obftacl?, 
and  was  a  warning  to  every  Warrantee,  that  the  feafon  had  arrived, 
when,  by  perlifKng  in  his  endeavours,  he  might  confummate  his  legal 
title.  If,  indeed,  no  induftry,  or  care,  could  have  enabled  the 
Company  to  comply  with  their  contract,  the  condition  would  Hill, 
perhaps,  be  fufpended:  but  it  is  not  clear,  that  a  fettlement  was 
impracticable  at  any  time,  and  certainly  it  has  been  practicable  for 
five* years  paft.  The  Company  have  already  obtained  876  Patents, 
without  a  performance  of  the  condition;  and  it  is  remarkable  that 
until  the  re-furvey  in  1 799,  they  could  not.  even  afcertain,  what 
tracts  were  embraced  by  the  remaining  153  Warrants.  As  to  the 
lands,  therefore,  for  which  Patents  are  now  claimed,  nothing  more 
has  been  done  by  the  Company,  than  to  locate  and  furvey  them  ; 
and  unlefs  the  Indian  war  operated  as  a  releafe  of  the  condition, 
there  is  no  title  acquired. 

III.  Whether  a  Mandamus  does  lie  to  the  Secretary  of  the 
Land-office,  even  if  the  Holland  Company  are  entitled  to  Patents. 

The  Board  of  Property  is  a  Court  of  Jufiice  ;  and  fhould  be  go- 
verned by  the  principles  of  law,  in  relation  to  the  proof  of  matters, 
within  their  jurifdiction.  The  Certificate  of  Prevention,  framed  by 
the  order  of  the   21ft  of  December,   1797,   (34)  is   destitute  of 

(34)  See  ar.le.  note  25. 
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every  characterise  of  evidence  ;  and  it  has  even  been  evaded  in  the 
manner  of  returning  it ;  for,  the  order  required  the  (ignature  of  the 
proper  Deputy  Surveyor,  and  two  Juftices  ;  but,  in  many  inftances, 
the  Certificate  is  figned  by  the  fame  perfon  twice  once  as  Deputy 
Surveyor,  and  again  as  a  Juftice.  Confider  the  order  as  a  rule  of 
practice;  rules  of  practice  are  forever  in  the  power  of  the  Court,  to 
alter  or  refcind  ;  and  the  fucceeding  Board  of  Property  could  not 
be  reftrained  in  this  refpect,  by  the  acts  of  their  predeceiTors.  Be- 
fides,  the  order  of  the  21ft  ]  December,  1797,  is  radically  defective 
in  other  points.  The  Board  of  Property  was  bound  to  enquire  for 
themfelves,  whether  fettlements  had  been  compleated,  or  prevented, 
within  the  meaning  of  the  Law  ;  it  was  a  judicial  authority,  which 
could  not  be  delegated  ;  and,  yet,  by  this  order,  it  was  actually 
transferred  to  the  Deputy  Surveyors  and  Juflices;  nor  was  the  fanc- 
tion  of  an  oath  required  for  the  fidelity  of  their  Certificate  ;  which, 
indeed,  is  not  a  ftatement  of  facts,  but  the  declaration  of  a  refult. 
The  introduction  of  fuch  an  order  was,  therefore,  an  error,  and  its 
revocation  became  a  duty. 

The  Secretary  of  the  Land-office,  in  his  judicial  capacity,  as  a 
member  of  the  Board  of  Property,  decided  againft  the  force  of  the 
Certificate  of  Prevention,  to  entitle  Warrantees  to  Patents  ;  and  the 
effect  of  the  Mandamus  would  be  to  compel  him  to  do,  as  an  exe- 
cutive officer,  what  he  has  declared,  as  a  Judge,  ou^ht  not  to  be 
done.  Nor  is  the  act  required  within  the  duties  of  his  office  Th$ 
Patent  is  an  act  of  the  Governor  ;  and  affixing  the  State  feal,  is  an 
act  of  the  Secretary  of  the  Commonwealth  :  but  the  Secretary  of 
the  Land-office  can  neither  ilTue  a  Patent,  nor  affix  the  feal,  nor 
compel  others  to  do  fo.  It  is  to  be  remembered,  likewife,  that  the 
Board  of  Property  is  eftablifhed  exprefsly  as  a  tribunal,  to  advife 
and  regulate  the  proceedings  of  the  Land-office  ;  and  a  Mandamus 
ought  not  to  ifiue  to  any  of  the  minifterial  officers,  requiring  an  act 
to  be  done,  which  the  Board  has  prohibited.  2  Siafe  Laws.  21. 
3  St.  Laws  3/3.      3  Bl.  Com.    111. 

But  there  is,  both  in  law,  and  in  practice,  a  fpeeific  appropriate 
and  adequate  remedy,  which  fuperfedes  any  pretext  for  iffuing  a 
Mandamus.  If  the  Secretary  of  the  Land-office  refufes  to  perform 
a  duty,  an  application  may  be  made  to  the  Board  of  Property,  whofe 
orders  he  muft  obey  ;  and  if  the  decifion  of  the  Board  of  Property 
is  not  fatisfactory  to  the  applicant,  he  may  inftitute  an  ejectment. 
By  this  courfe  order  will  be  preferved,  juftice  will  be  adminiftered, 
and  the  interefts  of  the  State,  as  well  as  of  individuals,  will  be  pro- 
tected. 
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The  Judges  delivered  their  opinions  in  the  following  terms : 

Shippen,  Chief  Justice. 

THE  Legiflature,  by  the  Act  of  3d  April,    1792,  meant   to 
fell  the  remaining  lands  of  the  State,  particularly  thofe  lying  on  the 
north  and  weft  of  the  rivers  Ohio  and  Alleghany.    The  confideration 
money  was  to  be  paid  on  iffuing  the  Warrants.     1  hey   had,  like- 
wife,  another  object,  namely,  that  if  poffible,  the  lands   mould  be 
fettled  by  improvers.     The  latter  terms,  however,  were  not  to  be 
exacted  from  the  Grantees  at  all  events.     The  Act  paffed  at  a  time 
tvhen  hoitilities  exifted   on   the  part  of  the  Indian  tribes.      It  was 
uncertain  when  they  would  ceafe  ;  the  Legiilature,   therefore,  con- 
templated, that  Warrants  might  be  taken  out  during  the  exiftence 
of  thefe  hoftilities,  which   might  continue  fo   long,  as  to  make   it 
impoffible  for  the  Warrantees  to  make  the  fettlements  required,   for 
a  length  of  time  ;  not,  perhaps,  until  after  thefe  hoftilities  mould 
entirely  ceafe.     Yet,  they  make  no  provifion,  that  the   fettlements 
fhould  be  made  within  a  reafonable  time  after  the  peace  ;  but  ex- 
prefsly  within  two  years  after  the  dates  of  the  Warrants.    As,  how- 
ever, they  wifhed  to  fell  the  lands,  and  were  to  receive  the  conii- 
deration  money  immediately,  it  would  have  been  unreafonable,  and, 
probably,  have  defeated  their  views  in  felling,  to  require  fettlements 
to  be  made  on  each  tract  of  four  hundred  acres,  houfes  to  be  buifr, 
and  lands  to  be  cleared  ;  in  cafe  fuch   acts   fhould  be  rendered  im- 
poflible  by  the  continuance  of  the  Indian  war.     They,  therefore, 
make  the  provifo,  which  is  the  fubject  of  the  prefent  difpute,  in  the 
following  words:   K  Provided  always,  ne-verlhelefs^  That  if  any  fuch 
"  actual  Settler,  or  any  Grantee,  in  any  fuch  original  or  fucceed- 
*'  ing  Warrant,  fhall  by  force  of  arms  of  the  enemies  of  the  United 
<*  States,  be  prevented  from  making   fuch  actual  fettlement,  or  be 
tl  driven  therefrom  ;  and  fhall  perfifr.  in  his  endeavours  to  make  fuch 
"  actual  fettlement  as  aforefaid  ;  then,  in   either   cafe,  he  and  his 
tS  heirs,  fhall  be  entitled  to  have  and  to  hold  the  faid  lands,  in  the 
"  fame  manner,  as  if  the  actual  fettlement  had  been  made  and  con- 
P  tinued." 

When  were  fuch  actual  fettlements  to  be  made  ?  The  fame  fec- 
tion  of  the  Act  which  contains  the  above  provifo,  gives  a  direct  and 
unequivocal  anfwer  to  this  queflion,  "  Within  the  fpace  of  two 
"  years  next  after  the  date  of  the  Warrant/'  If  the  fettlements 
were  not  made  within  that  time,  owing  to  the  force  or  reafonable 
dread  of  the  enemies  of  the  United  States,  and  it  was  evident  that 
the  parties  had  ufed  their  beft  endeavours  to  effect  the  fettlement ; 
then,  by  the  exprefs  words  of  the  law,  the  refidence  of  the  im- 
provers for  five  years  afterwards,  was  exprefsly  difpenfed  with  ;  and 
their  title  to  the  lands  was  complete,  and  patents  might  iffue  ac- 
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cordjngly.      It  is  contended,  that  the   words  "  Perfiil  in  their  en- 
deavours" in  the  provifo,  mould  be  extended  to  mean,  that  if  with- 
in the  two  years,  they  (hould  be  prevented  by  the  Indian  hoflilitiea 
from  making  the  fettlement ;  yet,  when  they  mould  be  no  longer 
prevented  by  thofe  hofliiities,  as  by  a  treaty  of  peace,  it  was  in- 
cumbent  on   them,  then  to  perfift.  to  make  fuch  fettlement      The 
Legiflature  might,  if  they  had  fo  pleafed,  have  exacted  thofe  terms; 
(and   they   would  not,  perhaps,  have  been  unreafonable)  but  they 
have  not  done  fo:  They  have  exprefsly  confined  the  time  of  making 
fuch  fettlements,  to  the  term   of  two   years   from   the   date  of  the 
warrant.     Their  meaning   and  intention   can  alone  be  fought  for, 
from  the  words  they  have  ufed,  in  which  there  feems  to  me,  in  this 
part   of  the  Ail:,  to   be  no   great  ambiguity.      If  the  contrary  had 
been  their  meaning,  they  would  not  have   made   ufe  of  the  word 
<s  endeavours,''  which  fuppefes  a  poffibility,  at  lead,  if  not  a  pro- 
bability, as   things  then  flood,  of  thofe  endeavours  failing   on   ac- 
count of  the  hoftilities ;  and  would,  therefore,  have  exprefsly  ex- 
acted actual  fettlements  to  be  made,  when  the  purchafers  mould  no 
longer  run  any  rifle  in  making  them. 

The  State  having  received  the  confederation  money,  and  required 
a  fettlement  within  two  years,  if  not  prevented  by  enemies;  and  in 
that  cafe  difpenfing  with  the  condition  of  fettlement  and  refidence, 
and  declaring  that  their  title  fhall  be  then  good  and  as  effectual,  as 
if  the  fettlement  had  been  made  and  continued  :  I  cannot  conceive 
they  could  mean  to  exact  that  fettlement  at  any  future  indefinite 
time.  And,  although  it  is  faid,  they  meant  that  condition  to  be  in- 
difpenfable,  and  that  it  muft  be  complied  with  in  a  reafonable  time; 
we  have  not  left  to  us  that  latitude  of  conferuction,  as  the  Legifla- 
ture have  exprefsly  limited  the  time  themfelves: 

It  is  urged,  that  the  main  view  of  the  Legiflature  was  to  get  the 
country  fettled  and  a  barrier  formed  :  this  was,  undoubtedly,  one  of 
their  views,  and  for  that  purpofe,  they  have  given  extraordinary  en- 
couragement to  individual  fettlers;  but  they  had,  likewife,  evidently, 
another  view,  that  of  encreafing  the  revenue  of  the  State,  by  the 
fale  of  the  lands.  The  very  title  of  the  Act  is  "  For  the  fale  of 
the  vacant  lands  within  this  Commonwealth;"  this  latter  object  they 
have  really  effected,  but  not  by  the  means  of  the  voluntary  fettlers: 
it  could  alone  be  effected  by  the  purfes  of  rich  men,  or  large  com- 
panies of  men,  who  would  not  have  been  prevailed  upon  to  lay  out 
fuch  funis  of  money  as  they  have  done,  if  they  had  thought  their 
purchafes  were  clogged  with  fuch  impracticable  conditions. 

I  have  hitherto  argued  upon  the  preemption,  that  the  words 
M  Perfift  in  their  endeavours,"  relate  to  the  Grantees,  as  well  as 
the  Settlers;  but,  in  considering  the  words  of  the  provifo,  it  may 
be  well  doubted,  whether  they  relate  to  any  other  Grantee  cr  Set- 
tler, than  thofe  who  have  been  driven  from  their  fettlements  ;  the 
word  "  perfift,"  applies  very  properly  to  fuch :  The  words  of  the 
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provifo  are,  "  If  fuch  actual  Settler,  or  any  Grantee,  fhall,  by 
"  force  of  arms,  of  the  enemies  of  the  United  States,  be  prevented 
"  from  making  fuch  fettlement,  or  be  driven  therefrom,  and  malt" 
•*  perfift  in  his  endeavours  to  make  fuch  actual  fettlement  ;  then,  in 
"  either  cafe,  he  and  his  heirs  fhall  be  entitled,  &c."  Here,  be- 
fides,  that  the  grammatical  conftru&ion  of  referring  the  word  "per- 
fift,"  to  the  laft  antecedent,  is  beft  anfwered;  but  the  fenfe  of  it  is 
only  applicable  to  fettlements  begun,  and  not  to  the  condition  of 
the  Grantees.  There  are  two  members  of  the  fentence,  one  re- 
lates to  the  Grantees,  who,  it  is  fuppofed,  may  be  prevented  from 
making  their  fettlements :  The  other  to  the  fettlers  who  are  fappof- 
ed  to  be  driven  away  from  the  fettlements.  The  latter  words,  as  to 
them,  are  proper  ;  as  to  the  Grantees,  who  never  began  a  fettle- 
ment, improper.  The  Aft,  fays,  in  either  cafe,  that  is,  if  the 
Grantees  are  prevented  from  making  their  fettlements,  or  if  the 
fettlers  are  driven  away,  and  perfift  in  their  endeavours  to  compleat 
their  fettlements,  in  either  cafe  they  fhall  be  entitled  to  the  land, 

I  will  not  fay  this  conftruction  is  entirely  free  from  doubt — if  it 
was,  there  would  be  an  end  of  the  queftion — 

But  taking  it  for  granted,  as  it  has  been  done  at  the  bar,  that  the 
words  relate  to  the  Grantees,  as  well  as  the  Settlers;  yet,  although 
inaccurate,  with  regard  to  the  former,  it  feems  to  me,  the  Legifla- 
ture  could  only  mean  to  exact  from  the  Grantees,  their  belt  endea- 
vours to  make  the  fettlements,  within  the  ipace  of  two  years  from 
the  date  of  their  warrants  ;  at  the  end  of  which  time,  if  they  have 
been  prevented  from  complying  with  the  terms  of  the  law,  by  the 
actual  force  of  the  enemy,  as  they  had  a  dually  paid  for  the  land, 
they  are  then  entitled  to  their  patents.  If  the  Legiflature  really 
meant  differently,  all  I  can  fay,  is,  that  they  have  very  unfortu- 
nately expreffed  their  meaning. 

The  propriety  of  awarding  a  Mandamus,  is  another  queftion, 
which  I  mean  not  to  difcufs,  as  I  prefume  a  decifion  of  a  majority 
of  the  Court  will  make  it  unneceffary. 


Yeates,  Justice. 

I  HAVE  long  hoped  and  flattered  myfelf,  that  the  difficulties  at- 
tendant on  the  prefent  motion,  would  have  been  brought  before  the 
juftice  and  equity  of  the  legiflature  for  folution,  and  not  come  be- 
fore the  judicial  authority,  who  are  compelled  to  deliver  the  law  as 
they  find  it  written  for  decifion  ;  the  queftion  has  often  occurred  to 
our  minds,  under  the  act  of  3d  of  April,  1  792,  which  has  fo  fre- 
quently engaged  our  attention  in  our  weftern  circuits. 

The  Holland  Company  have  paid  to  the  ftate,  the  ccnfideration 
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money  of  one  thoufand  one  hundred  and  fixty-two  warrants,  and  the 
furveying  fees,  on  one  thoufand  and  forty-eight  tracts  of  land  ;  be- 
fides  making  very  confiderable  expenditures  by  their  exertions, 
honorable  to  themfelves,  and  ufeful  to  the  community,  (as  has  been 
correctly  ftated)  in  order  to  effect  fettlements.  Computing  the  fams 
advanced,  the  loft  tracts,  by  prior  improvements  and  interferences, 
and  the  quantity  of  one  hundred  acres  granted  to  each  individual  for 
making  an  actual  fettlement  on  their  lands ,  it  is  faid,  that  averaging 
the  whole,  between  two  hundred  and  thirty  and  two  hundred  and 
forty  dollars,  have  been  expended  by  the  company,  on  each  tract  of 
land  they  now  lay  claim  to. 

The  Indian  war  which  raged  previous  to,  and  at  the  time  of  the 
palling  of  the  law,  and  until  the  ratification  of  the  treaty  at  Fort 
Granville,  rauft  have  thrown  infurmountable  bars  in  the  way  of  thofe 
perfons,  who  were  defirous  of  fitting  down  immediately  on  lands,  at 
any  diftance  from  the  military  pofts.  Thefe  obftacles  muft  necefTa- 
rily  have  continued  for  fome  time  after  the  removal  of  impending  dan- 
ger, from  imperious  circumftances  ;  the  fcattered  ftate  of  the  inhabi- 
tants, and  the  difficulty  of  early  collecting  fupplies  of  provifions  : 
Befides,  it  is  obvious,  that  fettlements,  in  moft  inftances,  could  not 
be  made,  until  the  lands  were  defignated  and  appropriated  by  furveys, 
and  more  efpecially  fo,  where  warrants  have  exprefs  relation  to 
others,  depending  on  a  leading  warrant,  which  particularly  locates 
fbme  known  fpot  of  ground. 

On  the  head  of  merit,  in  the  Holland  Land  Company's 
fparing  no  expence  to  procure  fettlements,  I  believe  there  are  few 
diiTenting  voices  beyond  the  mountains  :  and  one  would  be  induced 
to  conclude,  that  a  variety  of  united,  equitable  circumftances,  would 
not  fail  to  produce  a  proper  degree  of  influence  on  the  public  will  of 
the  community.  But  we  are  compelled  by  the  duties  of  our  office, 
to  give  a  judicial  opinion,  upon  the  abftract  legal  queftion — Whether 
if  a  warrant-holder,  under  the  act  of  3d  of  April,  1792,  has  begun 
to  make  his  actual  fettlement,  and  is  prevented  from  completing  the 
fame,  "  by  force  of  arms,  of  the  enemies  of  the  United  States,  or 
"  is  driven  therefrom/'  and  shall  make  new  endeavours  to  complete 
the  fame  ;  but  fails  in  the  accomplishment  thereof,  the  condition  of 
actual  fettlement  and  refidence  is  difpenfed  with  and  extinguished  ? 

I  am  conftrained,  after  giving  the  fubject  every  confideration  in 
my  power,  to  declare,  that  I  hold  the  negative  of  the  proportion, 
for  the  following  reafons,  collected  from  the  body  of  the  act  itfelf : 

1.  The  motives  inducing  the  kpifiature  to  enact  the  law,  are  dif- 
tinctly  marked  in  the  preamble,  that  "  the  prices  fixed  by  law  for 
"  other  lands,'*  (than  thofe  included  in  the  Indian  pur  chafe  of  1768) 
"  are  found  to  be  fo  high,  as  to  difcourage  actual  Jkt/ers  from  ptsr- 
"  chafing  and  improving  the  fame."      5  State  laws,   209. 

1.  "  The  lands  lying  north  and  west  of  the  river  Ohio  and  Alle- 
**  gheny,  and  Conewango  creek,  are  offered  for  fak  to  perfons  who 
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"  will  cultivate,  improve  and  fettle  the  fame,  or  caufe  the  fame  to  be 
**  cultivated,  improved  and  fettled,  at  and  for  the  price  of  £,  7  10, 
"  for  every  hundred  acres  thereof."  By  §  2.  The  price  of  lands 
is  thus  lowered,  to  encourage  aclual  fettlements. 

3.  By  §  3.  "  Upon  the  application  of  any  perfcn  who  may  have 
"  fettled  and  improved,  or  is  defirous  to  fettle  and  improve,  a  plan- 
"  tation  within  the  limits  aforefaid  ;  there  fnall  be  granted  to  him  a 
J*  warrant  not  exceeding  four  hundred  acres,"  &c. 

The  application  granted,  is  not  to  take  up  lands  ;  but  it  must  be 
accompanied,  either  by  a  previous  fettlement  and  improvement,  or 
expreflions  of  a  defire  to  fettle  and  improve  a  plantation ;  and  in  this 
form  all  fuch  warrants  have  iiTued. 

4-  By  §  5.  "  Lands  actually  fettled  and  improved,  prior  to  the 
"  date  of  the  entry  of  a  warrant  with  the  Deputy  Surveyor  of  the 
"  diftriel,  mall  not  be  furveyed  thereon;  except  for  the  owner  of 
"  fuch  fettlement  and  improvement." 

This  marked  preference  of  aclual  fettlers  over  warrant-holders^ 
who  may  have  paid  their  money  into  the  treafury  for  a  particular 
tract  ;  even,  perhaps,  before  any  improvement  of  the  land  was  me- 
ditated, {hews,  in  a  (hiking  manner,  the  intentions  of  the  Legif- 
lature. 

5.  By  §  S.  "  The  Deputy  Surveyor  of  the  difrriet,  fhall,  upon 
*'  the  application  of  any  perfon,  who  has  made  an  aclual  fettlement 
"  and  improvement  on  thefe  lands,  furvey  and  mark  out  the  lines 
"  of  the  tract  of  land,  not  exceeding  four  hundred  for  fuch  ap^li- 
"  cant." 

The  fettlement  and  improvement  alone,  are  made  equivalent  to 
a  warrant;  which  may  be  taken  out  by  feclion  10,  ten  years  after 
the  time  of  paiTing  this  ac"h 

6.  I  found  my  opinion,  on  what  I  take  to  be  the  true  and  legiti- 
mate conilruclion  of  the  §  9  ;  in  the  clofe  of  which  is  to  be  found 
the  provifo,  from  whence  fpring  all  the  doubts  on  the  fubject. 

It  has  been  faid  at  the  bar,  that  three  different  ccnflrudlions  have 
been  put  on  this  feelion. 

1.  That  if  the  warrant-holder  has  been  prevented  by  Indian  hof- 
tilities,  from  making  his  fettlement  within  two  years,  next  after  the 
date  of  his  warrant,  and  until  the  22d  of  December,  1795  ;  (the 
time  of  ratification  of  General  Wayne's  treaty)  the  condition  of 
fettlement  and  refidence  is  extinct  and  gone. 

2.  That  though  fuch  prevention  did  not  wholly  difpenfe  with  the 
condition,  it  hindered  its  running  within  that  period  ;  and  that  the 
Grantee's  peril  ft  ing  in  his  endeavours,  to  make  an  actual  fettlement 
and  refidence  for  live  years,  or  within  a  reafonable  time  thereafter, 
fhall  be  deemed  a  full  compliance  with  the  condition  :  And, 

3.  That  in  all  events,  except  the  death  of  the  party,  the  fettle- 
ment and  refidence,  {hall  precede  the  veiling  of  the  compleat  and 
tbfolute  eftatc. 
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Though  fuch  great  difagreem£nt  has  obtained,  as  to  the  trud 
meaning  of  this  §  9,  both  fides  agreed  in  this,  that  it  is  worded 
very  inaccurately,  inartificially  and  obfeurely — Thus  it  will  be  found 
towards  the  beginning  of  the  claufe,  that  the  words  "  aSual  fettle* 
ment,"  are  ufed  in  an  extenfive  fenfe,  as  inclufive  of  residence  for 
five  years;  becaufe  its  conftituent  parts  are  enumerated  and defcribed, 
to  be  by  "  clearing,  fencing  and  cultivating,  at  lead  two  acres  for 
"  every  hundred  acres,  contained  in  one  furvey  ;  erecting  thereon, 
"  a  mefluage  for  the  habitation  of  man,  and  refiding,  or  caufing  a 
"  family  to  refide  thereon,  for  the  fpace  of  five  years,  next  follow* 
"  his  firft  fettling  the  fame,  if  he  or  fhe  mall  fo  long  live."  In 
the  middle  of  the  claufe,  the  fame  words  are  ufed  in  a  more  limited 
fenfe,  and  are  coupled  with  the  expreflions  "  and  refidence,"  and  in 
the  clofe  of  the  fection,  in  the  provifo,  the  fame  words,  as  I  un* 
derftand  them,  in  a  ftridt  grammatical  conftauction  of  the  whole 
claufe,  mud  be  taken  in  the  fame  large  and  comprehenfive  fenfe,  as 
they  firft  conveyed  ;  becaufe  the  terms  "  fuch  actual  fettlement," 
ufed  iu  the  middle  of  the  fection,  are  repeated  in  the  provifo,  and 
refer  to  the  fettlement  defcribed  in  the  foregoing  part :  and  the  words 
"  actual  fettlement,  as  aforefaid,5'  evidently  relate  to  the  enumera* 
tion  of  the  qualities  of  fuch  fettlement :  Again,  the  confining  of  the 
fettlement  to  be  within  the  fpace  of  two  years,  next  after  the  date 
of  the  warrant  feems  a  ftrange  proviiion.  A  war  with  the  Indian 
natives  fubfifled  when  the  law  paffed,  and  its  continuance  was  un- 
certain. The  ftate  of  the  country  might  prevent  the  making  of  fur* 
veys  for  feveral  years;  and  until  the  lands  were  appropriated  by  fur* 
veys,  the  precife  places  where  they  lay,  could  not  be  afcertained 
generally. 

Still  I  apprehend  that  the  intention  of  the  Legiflature  may  be  fairly 
collected  from  their  own  words.  But  I  cannot  accede  to  the  firft 
conftruction,  faid  to  have  been  made  of  the  provifo  in  this  ninth  kc-> 
tion  ;  becaufe  it  rejects  as  wholly  fuperfluous,  and  affigns  no  opera- 
tion whatever,  to  the  fubfequent  expreffions  "  if  any  Grantee  fhall 
perfift  in  his  endeavours,"  &c.  which  is  taking  an  unwarrantable 
liberty  with  the  law.  Nor  can  I  fubferibe  to  the  fecond  conftruction 
ftated,  becaufe  it  appears  to  me  to  militate  again  ft  the  general  fpirit 
and  words  of  the  law,  and  diftorts  its  great  prominent  features  in 
the  paffages  already  cited,  and  for  other  reafons  which  I  fhall  fub* 
join.  I  adhere  to  the  third  contraction,  and  will  now  again  con* 
fider  the  §  9.  It  enacts,  in  the  firfr.  instance  that  "  no  warrant  or 
U  furvey  for  lands,  lying  north  and  wed  of  the  rivers  Ohio  and  Al- 
"  leghany,  and  Conewango  creek,  fhall  veft  any  title,  unlefs  the 
"  Grantee  has,  prior  to  the  date  of  fuch  warrant,  made,  or  caufed 
"  to  be  made  ;  or  fhall  within  the  fpace  of  two  years  next  after  the 
"  date  of  the  fame,  make,  or  caufe  to  be  made,  an  actual  fettle- 
"  ment  thereon,  by  clearing,  &c.  Provided  always,  neverthelefi, 
f*  That  if  any  fuch  actual  fettler,  or  any  grantee,  in   any  fuch  ori- 
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"  ginal  or  fucceeding  warrant,  fhall  by  force  of  arms  of  the  ene- 
«'  mies  of  the  United  States,  be  prevented  from  making  fuch  actual 
"  fettlement,  or  be  driven  therefrom,  and  (hall  perfift  in  his  endea- 
"  vours  to  make  fuch  actual  fettlement  as  afoFefaid  ;  then,  in  either 
lt  cafe,  he  and  his  heirs,  Mali  be  entitled  to  have  and  to  hold  the 
"  faid  lands,  in  the  fame  manner,  as  if  the  actual  fettlement  had 
"  been  made  and  continued.'' 

"  Perfift"  is  the  correlative  of  attempt  or  endeavour,  and  fignr- 
fies  "  hold  on/'  "  perfevere,"  &e.  the  beginning  words  of  the  fec- 
tion,  reftrict  the  fettlement,  **  to  be  within  two  years  next  after  the 
*'  date  of  the  warrant,  by  clearing,  &c.  and  by  refding  for  the  fpace 
"  of  five  years,  next  following  his  firft  fettling  of  the  fame,  if  he 
"  or  fhe  fhall  fo  long  live,"  and  in  default  thereof,  annexes  a  pe- 
nalty of  forfeiture  in  a  mode  prefcribed  ;  but  the  provifo  relieves 
againft  this  penalty,  if  the  Grantee  is  prevented  from  making  fuch 
fettlement  by  force,  &c.  and  {hall  perfifl  in  his  endeavours  to  make 
fuch  actual  fettlement,  as  aforefaid.  The  relief,  then,  as  I  read  the 
Words,  goes  merely  as  to  the  times  of  two  years  next  after  the  date 
of  the  warrant,  and  five  years  next  following  the  party's  firft  fettling 
of  the  fame;  and  the  provifo  declares,  that  per/fling,  life,  fhall  be 
equivalent  to  a  continuation  of  the  fettlement. 

To  be  more  intelligible,  I  paraphrafe  the  ninth  fection  thus  :— - 
Every  warrant-holder  fhall  caufe  a  fettlement  to  be  made  on  his 
lands  within  two  years  next  after  the  date  of  his  warrant,  and  are- 
fidence  thereon  for  five  years  next  following  the  firft  fettlement,  on 
pain  of  forfeiture  by  a  new  warrant.  Neverthelefs,  if  he  fhall  be 
interrupted  or  obftructed  by  external  force,  from  doing  thefe  acts 
within  the  limited  periods,  and  fhall  afterwards  perfevere  in  his  ef- 
forts in  a  reafonable  [time,  after  the  removal  of  fuch  force,  until 
thofe  objects  are  accomplifhed,  no  advantage  fhall  be  taken  Of  him 
for  the  want  of  a  fuccefiive  continuation-  of  his-  fettlement. 

The  conftruction  I  have  adopted,  appears  to  me  to  reftore  perfect 
Tymmetry  to  the  whole  act,  and  to  preferve  its  due  proportions.  It 
affords  an  eafy  anfwer  to  the  ingenious  queition,  propofed  by  the 
Counfel  of  the  Holland  Company.  If,  fay  they,  immediately  after 
a  warrant  iffues,  a  fettler,  without  delay,  goes  on  the  ground  the 
I  ith  April.  1792,  and  frays  there  until  the  next  day,  when  he  is 
driven  off  by  a  favage  enemy,  after  a  gallant  defence  ;  and  then- 
fixes  his  refidence  as  near  the  fpot,  as  he  can  confiftently,  with  his 
perfonal  fafety,  Does  the  Warrantee  loofe  all  pretenfions  of  equity? 
Or,  fuppofe  he  has  the  good  fortune  to  continue  there,  firmly  ad- 
hering to  the  foil,  for  two  or  three  years,  during  the  Indian  hoftili- 
ties ;  but  is,  at  length,  compelled  to  remove  by  a  fuperior  force  : 
Is  all  to  go  for  nothing,  and  muft  he  necelTarily  begin  again  ?  I  an- 
fwer to  both  queries,  in  the  negative ;  By  no  means.  The  provifo 
fupplies  the  charm  of  fucceflive  years  of  refidence  ;  for  every  day 
and  week  he  refides  on  the  foil,  he  is  entitled  to  credit  in  his  ac» 
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count  with  the  Commonwealth  :  But,  upon  a  return  of  peace,  when 
the  ftate  of  the  country  will  admit  of  it*  after  making  all  reasonable 
allowances,  he  mull  refume  the  occupation  of  the  land,  and  com- 
pleat  his  actual  fettlement ; — although  a  charity  cannot  take  place  ac* 
cording  to  the  letter,  yet  it  ought  to  be  performed  cy-pres,  and  the 
fubftance  purfued.     z  Vern.  266.     2  Fonb.  221. 

It  has  been  objected,  that  fuch  a  contract  with  the  State,  is  un- 
reafonable,  and  hard  on  thofe  land-holders,  and  ought  not  to  be  in- 
lifted  upon  :  It  will  be  faid,  in  reply,  they  knew  the  terms  before 
they  engaged  in  the  bargain,  and  mud  abide  by  the  confequences : 
The  only  queftion  is,  whether  the  interpretations  given  of  it  be  cor- 
rect or  not. 

7.  A  due  conformity  to  the  provifions  of  the  act,  is  equally  ex- 
acted of  thofe  who  found  their  preference  to  lands  on  their  perfonal 
labour,  as  of  thofe  who  ground  it  on  the  payment  of  money.  I 
know  of  no  other  distinctions  between  thefe  two  fets  of  land-holders, 
as  to  actual  fettlement  and  relidence  ;  than  that  the  claims  of  the 
former,  rauft  be  limited  to  a  fingle  plantation,  and  the  labour  be 
exerted  by  them,  or  under  their  direction;  while  the  tatter  may  pur- 
chafe  as  many  warrants  as  they  can4  and  make,  or  caufe  to  be  made, 
the  fettlements  required  by  law.     Addifon.,  340,  341. 

It  is  admitted,  on  all  fides,  that  the  terms  of  actual  fettlement 
and  refidence,  are,  in  the  firft  place,  precedent  conditions,  to  the 
veiling  of  abfolute  eftates  in  thefe  lands;  and  I  cannot  bring  myfelf 
to  believe,  that  they  are  difpenfed  with,  by  unfuccefsful  efforts,  either 
in  the  cafe  of  warrant-holders,  or  actual  fettlers.  In  the  latter  in- 
ftance,  our  uniform  decifions  have  been,  that  a  firm  adherance  to 
the  foil,  unlefs  controlled  by  imperious  circumftances,  was  the  great 
criterion,  which  marked  the  preference  in  fuch  cafes ;  and  I  have 
feen  no  reafon  to  alter  my  opinion. 

8.  Laftly,  it  is  obvious  from  the  preamble,  and  §  2,  that  the  fet- 
tlement of  the  country,  as  well  as  the  fale  of  the  lands,  were  me- 
ditated by  this  law ;  the  latter,  however,  appears  to  be  a  fecondary 
object  with  the  Legiflature.  The  peopling  of  the  country,  by  a 
hardy  race  of  men,  to  the  moft  extreme  frontier,  was  certainly  the 
moft  powerful  barrier  againft  a  favage  enemy. 

Having  been  thus  minute,  and  I  fear  tedious,  in  delivering  my 
opinion,  it  remains  for  me  to  fay  a  few  words,  refpecting  thofe  per- 
fons  who  have  taken  pofTeflion  of  part  of  thefe  lands,  fuppofing  the 
warrants  to  be  dead,  according  to  the  cant  word  of  the  day,  and 
who,  though  not  parties  to  this  fuit,  are  afferted  to  be  implicated  in 
our  decifion.  If  the  lands  are  forfeited  in  the  eye  of  the  law,  though 
they  have  been  fully  paid  for,  the  breach  of  the  condition  can  only 
be  taken  advantage  of  by  the  Commonwealth,  in  a  method  pre- 
scribed by  law.  Innumerable  mifchiefs,  and  endlefs  confufion, 
would  enfue,  from  individuals  taking  upon  themfelves  to  judge  when 
warrants  and  furveys  ceafe  to  have  validity,  and  making  entries  on 
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fuch  lands  at  their  will  and  pleafure.  I  will  repeat  what  we  told 
the  jury  in  Morris'  leifee  vs.  Neighman  and  Shaines,  "  If  the  ex- 
"  prefTions  of  the  law  were  not  as  particular  as  we  find  them,  we 
"  fhould  have  no  difficulty  in  pronouncing  that  no  perfon  fhould  take 
w  advantage  of  their  own  wrong,  and  that  it  does  not  lie  in  the 
"  mouths  of  men,  like  thofe  we  are  fpeaking  of,  to  fay  the  war- 
"  rants  are  dead  ;  we  will  take  and  withhold  the  pofTeffion,  and 
**  thereby  entitle  ourfelves  to  reap  benefits  from  an  unlawful  act." 
On  the  whole,  I  am  of  opinion,  that  the  rule  fliould  be  difcharged. 


Smith,  Justice. 

I  HAVE  had  a  full  opportunity  of  confidering  the  opinion  de- 
livered by  my  Brother  Teates  ;  and  as  I  perfectly  concur  in  all  its 
principles,  I  mail  confine  myfelf  to  a  fimple  declaration  of  afTent. 
X  could  not  hope,  indeed,  to  add  to  the  argument ;  and  I  am  cer- 
tain I  could  not  equal  the  language,  which  he  has  ufed  on  the  ©c- 
eafion. 

By  the  Court!   Let  the  rule  be  difcharged.      (35) 

(35)  Since  this  decifion  was  pronoanced,  the  fuhject  has  been  revived  and 
agitated  in  various  interefting  forms.  In  the  winter  of  1801 — 2,  feveral  peti- 
tions were  prcfented  by  the  intruders  to  the  Legiflature,  requefting  their  ii> 
terpofition,  but  the  Committee  of  the  Senate  to  whom  thefe  petitions  were  re- 
ferred, reported  againft  them  and  admitted,  that  the  ccntroverfy  belonged  ex-> 
cluiively  to  the  Courts  of  Juftice.  (N.  O.  in  App.)  But  foon  after  thin  Report 
was  made,  a  Bill  was  introduced,  entitled  "An  Act,  &c  "'(P.)  Which  recites 
the  exifting  controverfies,  gives  a  legiflative  opinion  againft  the  chim  of  the 
warrantees,  and  inftitutes  an  extraordinary  tribunal,  to  hear  and  decide  between 
the  parties.  The  appearance  of  this  Bill  produced  two  remonftrances  from  the 
Holland  Company,  but  without  effect.  (Q_  and  R.  in  App.)  As  foon  as  it 
became  a  Law,  the  Attorney-General  and  the  Counfel  for  the  Company  were 
invited  to  a  conference  with  the  Judges,  on  the  carrying  of  it  into  effect ;  but, 
upon  mature  confidcration,  the  Counfel  for  the  Company  declined  taking  any 
part  in  the  bufinefs,  and  affigncd  their  reafons  in  a  letter  addreffed  to  the  Jud- 
ges, dated  the  24th  of  June  iSo2.  ^S.  in  App.)  An  ifluewas  then  formed,  by 
the  direction  of  the  Judges,  which  was  tried  at  Sunbury  on  the  2.5th  of  Nov. 
following,  before  Teates,  Smith,  and  Braclcnridge,  Juftice*.  The  Counfel  for 
the  State,  were  the  Attorney-General,  and  Meffrs.  W.  Tilghman  and  Cooper; 
but  no  Counfel  was  eppofed  to  ih.m.  The  Charge,  as  delivered  by  Mr.  Juf- 
tice Teates,  will  be  found  in  the  Appendix  ;  (T)  and  the  verdict,  proceedings, 
rnd  report  of  the  JuJgcs,  which  left  the  queftion  at  large,  under  the  letter 
(U.)  It  only  remains  to  add,  that  the  Holland  Company  have  inftituted  eject- 
ments, in  the  Circuit  Court  of  the  United  States,  which  are  now  depending  ; 
and,  in  oppolition  to  this  meafure,  a  Bill  originated  with  and  paffed  the 
Senate,  but  was  loft  in  the  Houfe  of  Representatives.  In  oppofition  to 
this  Bill,  the  Hollmd  Company  prcfented  a  Remonftrance  to  both  Houfe*—- 
and  the  difienting  members  of  the  Houfe  of  Reprefentativcs  entered  a  Proteft 
againft  the  bill's  paffing.  The  Bill,  as  it  paffed  the  Senate,  with  the  Memo- 
rial, nnd  reafons  of  diffent,  and  other  proceedings,  are  contained  in  the  Ap- 
pendix (W), 


[     37     ] 

APPENDIX. 

Containing  the  Documents  referred  to  in  the  preceding 

Report. 


A. 

The  folloicing  is  a  List  of  the  Members    of    the 
Holland  Company,  their  Agents,  and  Assistants: 

WILHEM  WILLINK, 
NICOLAS  VAN  STAPHORST, 
PIETER  STADNITSKI, 

CHRISTIAN  VAN  EEGHEN, 

KENDRIK  VOLLENHOVEN, 

RUTGERT  JAN  SCHIMMELPINNINCK, 

Members* 

PAUL  BUSTI,  Agent-General,  reading  in  Philadelphia, 
ROGER  ALBEN,  Ageiit,  reifengat  Meadenikj 
ALEXANDER  M'DOWZLL,  AJhOadt  to' &6&rAldm. 


I     S8     3 

B. 

The  Act  of  the  3d  of  April,    17.92. 

A  N    ACT 

For  the  Sale  of  the  vacant  Lands  within  this   Commonwealth. 

WHEREAS  the  moft  valuable  lands  within  this  Common- 
wealth, included  within  the  purchafe  made  from  the  native  Indians 
in  the  year  one  thoufand  feven  hundred  and  fixty-eight,  have  been 
taken  up,  located,  and  appropriated  for  the  ufe  of  divers  purcha- 
fers,  at  prices  heretofore  eftablifhed  by  law,  and  thofe  which  remain 
uribld  and  unfettled,  being  inferior  in  quality  or  fituation,  cannot  be 
fold  at  the  fame  prices  :  And  whereas  the  prices  fixed  by  law  for 
rther  lands  belonging  to  the  Commonwealth  are  found  to  be  fo  high, 
as  to  difcourage  actual  fettlers  from  purchafing  and  improving  the 
fame  : 

Section  I.  Be  it  therefore  enabled  by  the  Senate  and  Houfe  of  Re-* 
frefentatives  of  the  Commonwealth  of  P  ennfylvania,  in  General  AJfem- 
bly  met,  and  it  is  hereby  enabled  by  the  authority  of  the  fame,  That  from 
and  after  the  pafTing  of  this  act,  the  price  of  all  the  vacant  lands 
■within  the  limits  of  the  purchafe  made  of  the  Indians  in  the  year  one 
thoufand  feven  hundred  and  fixty-eight,  and  all  preceding  purchafes, 
excepting  always  fuch  lands  as  have  been  previoufly  fettled  upon  or 
improved,  (hall  be  reduced  to  the  fum  of  fifty  millings  for  every 
hundred  acres  ;  and  the  price  of  vacant  lands,  within  the  limits  of 
the  purchafe  made  of  the  Indians,  in  the  year  one  thoufand  feven 
hundred  and  eighty-four,  and  lying  eaft  of  Alleghany  river  and 
Conewango  creek,  mail  be  reduced  to  the  fum  of  five  pounds  for 
every  hundred  acres  thereof;  and  the  fame  fhall  and  may  be  granted 
to  any  perfon  or  perfons  applying  for  the  fame  at  the  price  aforefaid, 
in  the  manner  and  form  accuftomed  under  the  laws  heretofore 
enacted,  and  now  in  force. 

Sec.  II.  And  be  it  further  enabled  by  the  authority  aforrfaid, 
That  from  and  after  the  palling  of  this  aft,  all  other  lands  belonging 
to  this  Commonwealth,  and  within  the  jurifdicrion  thereof,  and  lay- 
ing north  and  weft  of  the  rivers  Ohio  and  Alleghany,  and  Conewango 
creek,  excepting  fuch  parts  thereof  as  heretofore  have  been,  or  here* 
after  fhall  be,  appropriated  to  any  public  or  charitable  ufe,  fhall  be, 
and  are  hereby,  offered  for  fiile  to  perfons  who  will  cultivate,  im- 
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prove  and  fettle  the  fame,  or  caufe  the  fame  to  be  cultivated,  im- 
proved and  fettled,  at  and  for  the  price  of  feven  pounds  ten  (hillings 
for  every  hundred  acres  thereof,  with  an  allowance  of  fix  per  cen- 
tum for  roads  and  highways,  to  be  located,  furveyed,  and  fecured 
to  fuch  purchafers,  in  the  manner  herein  after  mentioned. 

Sec.  III.  And  be  it  further  enabled  by  the  authority  afore/aid,  That 
upon  the  application  of  any  perfon  who  may  have  fettled  and  im- 
proved, or  is  defirous  to  fettle  and  improve,  a  plantation  within  the 
limits  aforefaid,  to  the  Secretary  of  the  Land-office,  which  applica- 
tion fhall  contain  a  particular  defcription  of  the  lands  applied  for, 
there  fhall  be  granted  to  him  a  warrant  for  any  quantity  of  land  with- 
in the  faid  limits,  not  exceeding  four  hundred  acres,  requiring  the 
Surveyor-General  to  caufe  the  fame  to  be  furveyed  for  the  ufe  of  the 
Grantee,  his  heirs  and  afjigns,  for  ever,  and  make  return  thereof 
to  the  Surveyor-General's  office,  within  the  term  of  fix  months  next 
following,  the  Grantee  paying  the  purchafe  money,  and  all  the  ufual 
fees  of  the  Land-office. 

Sec.  IV.  And  be  it  further  enabled  by  the  authority  aforefaid,  That 
the  Surveyor-General  fhall,  with  the  approbation  of  the  Governor, 
divide  the  lands  thus  offered  for  fale  into  proper  and  convenient  dif- 
tricls,  in  fuch  manner  as  he  may  think  expedient,  fo  that  the  boun- 
daries of  each  diftricl,  either  natural  or  artificial,  may  be  known, 
and  appoint  one  Deputy-Surveyor  for  each  diftrict,  who  fhall  give 
bond  and  fecurity,  as  is  cuftomary  with  other  Deputy-Surveyors  in 
this  Commonwealth,  and  fhall  refide  within,  or  as  near  as  poffible, 
to  his  refpective  diftrict ;  and  every  fuch  Deputy-Surveyor  fhall, 
within  fixty  days  next  after  his  appointment,  certify  to  the  Surveyor 
General,  the  county,  townfhip,  and  place,  where  fuch  Deputy- 
Surveyor  fhall  keep  his  office  open,  for  the  purpofe  of  receiving 
warrants,  in  order  that  all  perfons  who  may  apply  for  lands  as  afore- 
faid, may  be  duly  informed  thereof;  and  every  Deputy-Surveyor, 
who  fhall  receive  any  fuch  warrant,  fhall  make  fair  and  clear  entries 
thereof  in  a  book,  to  be  provided  by  him  for  that  purpofe,  diftin- 
guifhing  therein  the  name  of  the  perfon  therein  mentioned,  the  quan- 
tity of  land,  date  thereof,  and  the  day  on  which  fuch  Deputy-Surveyor 
fhall  receive  the  fame,  which  book  fhall  be  open  at  all  feafonable 
hours  to  every  applicant,  who  fhall  be  entitled  to  copies  of  any  en- 
tries therein,  to  be  certilied  as  fuch,  and  figned  by  the  Deputy-Sur- 
veyor, the  party  paying  one  quarter  of  a  dollar  therefor. 

Sec.  V.  And  be  it  further  enabled  by  the  authority  aforefaid,  That 
the  deputy-furveyor  fhall,  at  the  reafonable  requeft  and  proper  coft 
and  charges  of  the  refpective  grantees,  in  fuch  warrants  named, 
proceed  to  furvey  the  lands  in  fuch  warrants  defcribed,  as  nearly  as 
may  be,  according  to  the  refpective  priorities  of  their  warrants  ;  pro- 
vided, that  they  ihall  not,  by  virtue  of  any  warrant,  furvey  any 
tract  ofland,  that  may  have  been  actually  fettled  and  improved  prior 
to  the  date  of  the  entry  of  fuch  warrant  with  the  Deputy-Surveyor  of 
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the  diftrict,  except  for  the  owner  of  fuch  fettlement  and  improve- 
ment ;  and  having  perfected  fuch  furveys,  fhall  enter  the  fame  in  a 
book  ;  to  be  kept  by  the  deputy-furveyor,  and  to  be  called  the  fur- 
vey book  ;  and  the  fame  book  mall  remain  in  his  office,  liable  to  be 
inspected  by  any  perfon  whatfoever,  who  (hall  demand  to  fee  the  fame, 
upon  the  payment  of  eleven  pence  for  every  fearch  ;  and  the  deputy- 
furveyor  fhall  caufe  copies  of  any  fuch  furvey  to  be  made  out,  and 
delivered  to  any  perfon,  upon  the  payment  of  one  quarter  of  a  dollar 
for  each  copy. 

See.  VI.  And  he  it  further  enacted hy  the  authority  afore/aid)  That 
in  making  any  futvey  by  any  Deputy-Surveyor,  he  mall  not  go  out  of 
his  proper  diitriet  to  perform  the  lame,  and  that  every  furvey  made 
by  any  Deputy-Surveyor  without  his  proper  diitriet  fhall  be  void  and 
of  non  effect  ;  and  ihe  Surveyor-  General  and  his  deputies,  are  hereby 
feverally  directed  ard  enjoined  to  furvey  or  caufe  to  be  furveyed,  the 
full  amount  of  land  contained  and  mentioned  in  any  warrant,  in  one 
entire  tract,  if  the  fame  can  be  found,  in  fuch  manner  and  form,  as. 
that  fuch  tract  mall  not  contain  in  front  on  any  navigable  river  or 
lake,  more  than  one  half  of  the  length  or  depth  of  fuch  tract,  and 
to  conform  the  lines  of  every  furvey  in  fuch  manner  as  to  form  the 
figure  or  plot  thereof,  as  nearly  as  circumfrances  will  admit,  to  an 
oblong,  whofe  length  fhall  not  be  greater  than  twice  the  breadth 
thereof;  and  in  cafe  any  fuch  furvey  fhould  be  found  to. contain  a 
greater  quantity  of  land,  than  is  mentioned  in  the  warrant  on  which 
it  fnall  be  made,  fo  that  fuch  excefs  be  not  more  than  one  tenth  of 
the  number  of  acres,  mentioned  in  fuch  warrant,  befides  the  ufual 
allowance  for  roads  and  highways,  the  return  thereof  fhall,  never- 
thelefs,  be  admitted,  under  the  warrant,  provided  the  party  pro- 
curing fuch  return  to  be  made,  fhall  forthwith  pay  to  the  Receiver- 
General  of  the  Land  office,  the  price  or  value  of  fuch  excefs  or 
overplus  land,  at  the  fame  rate  at  which  he  paid  for  the  land  men- 
tioned in  the  warrant. 

Sec.  VII.  And  he  it  further  enabled  by  the  authority  af or efaicU  That 
every  Deputy-Surveyor  to  be  appointed  by  virtue  of  this  act  fhall, 
within  the  month  of  February  in  the  next  year,  make  and  return 
into  the  office  of  the  Surveyor-General,  plots  of  every  furvey  which 
he  fhall  have  made  in  purfuanc^  of  am:  warrant,  connected  together 
in  one  general  draft,  fo  far  as  they  naaj  .  (  ontiguous  to  each  other, 
with  the  courfes  and  diflanc-s  of  eae!i  line,  the  quantity  of  land 
contained  in  each  furvey,  and  tl  e  name  of  the  perfon  for  whom  the 
fame  was  furveyed  ;  and  every  ii'cceeding  year  he  fhall  make  a  like 
return  of  the  furveys  made  in  the  year  preceding. 

Sec.  VIII.  And  he  it  further  enabled  by  the  authority  sforefaid,  That 
the  Deputy-Surveyor  of  the  proper  diftrict  fhall,  upon  the  applica- 
tion of  any  perfon  who  has  made  an  actual  fettlement  and  improve- 
ment on  lands  lying  north  and  wefc  of  the  rivers  Ohio  and  Alle- 
ghany, and  Conewango  cretk,  and  upon  fuch  perfon  paying  the  legal 
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tees,  furvey  and  mark  out  the  lines  of  the  tract  of  land  to  which  fuch 
perfon  may,  by  conforming  to  the  provifionsof  this  ad,  become  entitled 
by  virtue  of  fuch  fettlement  and  improvement:  Provided,That  he  (hall 
not  furvey  more  than  four  hundred  acres  for  fuch  perfon,  and  (hall, 
in  making  fuch  furvey,  conform  himfelf  to  all  the  other  regulations  by 
this  act  prefcribed. 

Sec.  IX.  And  be  it  further  enaBed  by  the  authority  aforefaid,  That 
no  warrant  or  furvey,  to  be  ifTued  or  made  in  purfuance  of  this  act, 
for  lands  lying  north  and  welt  of  the  rivers  Ohio  and  Alleghany, 
and  Conewango  creek,  fhall  vert  any  title  in  or  to  the  lands  therein 
mentioned,  unlefs  the  grantee  has,  prior  to  the  date  of  fuch  war- 
rant, made,  or  cauled  to  be  made,  or  Ihall,  within  the  (pace  of  two 
years  next  after  the  date  of  the  fame,  make,  or  caufe  to  be  made, 
an  actual  fettlement  thereon,  by  clearing,  fencing  and  cultivat- 
ing, at  lead  two  acres  for  every  hundred  acres  contained  in 
one  furvey,  erecting  thereon  a  meffuage  for  the  habitation  of  man, 
and  refiding,  or  caufing  a  family  to  refide  thereon,  for  the  fpace 
of  five  years  next  following  his  firfr.  fettling  of  the  fame,  if  he 
or  (he  mail  fo  long  live  ;  and  that  in  default  of  fuch  actual  fet- 
tlement and  refidence,  it  fliall  and  may  be  lawful  to  and  for  this 
Commonwealth  to  ifTue  new  warrants  to  other  actual  fettlers  for  the 
faid  lands,  or  any  part  thereof,  reciting  the  original  warrants,  and 
that  actual  fettlements  and  refidence  have  not  been  made  in  pur- 
fuance thereof,  and  fo  as  often  as  defaults  fhall  be  made,  for  the 
time  and  in  the  manner  aforefaid,  which  new  grants  fnali  be  un- 
der and  fubject  to  all  and  every  the  regulations  contained  in  this 
act.  Provided  a/<ways,  nevert.be/efs,  That  if  any  fuch  adtual  fettler, 
or  any  grantee,  in  any  fuch  original  or  fucceeding  warrant,  fliall, 
by  force  of  arms  of  the  enemies  of  the  United  States,  be  prevented 
from  making  fuch  actual  fettlement,  or  be  driven  therefrom,  and 
fliall  perfift  in  his  endeavours  to  make  fuch  actual  fettlement  as 
aforefaid,  then,  in  either  cafe,  he  and  his  heirs  fliall  be  entitled  to 
have  and  to  hold  the  faid  lands,  in  the  fame  manner  as  if  the  ac- 
tual fettlement  had  been  made  and  continued. 

Sec.  X.  And  be  it  further  entitled  by  the  authority  aforefaid,  That 
the  lands  actually  fettled  and  improved  according  to  the  provilions 
of  this  act,  to  whofefoever  pofTeflion  they  may  defcend  or  come, 
fhall  be  and  remain  liable  and  chargeable  for  the  payment  of  the 
confideration  or  purchafe  money  at  the  rate  aforefaid,  for  every  hun- 
dred acres,  and  the  intereft  thereon  accruing  from  the  dates  of  fuch 
improvements  ;  and  if  fuch  actual  fettler,  not  being  hindered  as 
aforefaid,  by  death,  or  the  enemies  of  the  United  States,  fhall  ne- 
glect to  apply  for  a  warrant  for  the  fpace  of  ten  years  after  the  time 
of  palling  this  act,  it  fhall  and  may  be  lawful  to  and  for  this  Com- 
monwealth to  grant  the  fame  lands,  or  any  part  thereof,  to  others, 
by  warrants,  reciting  fuch  defaults ;  and  the  grantees,  complying 
with  the  regulations  of  this  act,  fnall  have,  hold  and  enjoy,  the  fame 
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to  them,  their  heirs  and  afligns  ;  but  no  warrant  fhall  be  ifTued  k> 
purfuance  of  this  act,  until  the  purchafe  money  fhall  be  paid  to  the 
Receiver-General  of  the  Land-office. 

Sec.  XI.  And  be  it  further  enaBed  by  the  authority  aforefaid,  That 
when  any  caveat  is  determined  by  the  Board  of  Property,  in  man- 
ner heretofore  ufed  in  this  Commonwealth,  the  patent  fhall,  never- 
thelefs,  be  flayed  for  the  term  of  fix  months,  within  Which  time, 
the  party  againft  whom  the  determination  of  the  Board  is,  may  enter 
his  fuit  at  common  law,  but  not  afterwards  ;  and  the  party,, in  whofe 
favor  the  determination  the  Board  is,  fhall  be  deemed  and  taken  to  be 
in  pofleflion,  to  all  the  intents  and  purpofes  of  trying  the  title,  al- 
though the  other  party  mould  be  in  actual  pofleffion,  which  fuppofed 
pofTeilion,  fhall,  neverthelefs,  have  no  effect  upon  the  title  ;  at  the 
end  of  which  term  of  fix  months  aforefaid,  if  no  fuit  is  entered,  a 
patent  fhall  iffue  according  to  the  determination  of  the  Board,  upon 
the  applicant  producing  a  certificate  of  the  Prothonotary  of  the  pro- 
per county  that  no  fuit  is  commenced,  or  if  a  fuit  is  entered,  a 
patent  fhall,  at  the  determination  of  fuch  fuit,  iflue,  in  common 
form,  to  that  party  in  whom  the  title  is  found  by  law  ;  and  in  both 
cafes,  the  patent  fhall  be  and  remain  a  full  and  perfect  title  to  the 
lands  againit  all  parties  and  privies  to  the  faid  caveat  or  fuit ;  faving, 
neverthelefs,  to  infants,  femes  coverts,  perfons  beyond  fea,  non  com- 
potes mentes,  and  others,  under  difabilities,  their  refpective  rights, 
until  twelve  months  after  fuch  difabilities  are  removed. 

Sec.  XII.  And  be  it  further  enaBed  by  the  authority  aforefaid,  That, 
no  direct  taxes  fhall  be  levied,  affeffed,  or  collected,  for  the  ufe  of 
this  Commonwealth,-  upon  or  from  any  of  the  lands  or  tenements^ 
lying  north  or  weft  of  the  purchafe  made  of  the  Indians,  in  the  year 
one  thoufand  feven  hundred  and  fixty-eight,  or  the  perfonal  eftate 
found  thereupon,  for  the  full  fpace  or  term  of  ten  years,  from  and 
after  the  palling  of  this  act. 

Sec.  XIII.  And  be  it  further  enaBed  by  the  authority  aforefaid, 
That  the  following  tracts  of  land  fhall  be  referved  for  the  ufe  of  the 
Commonwealth,  that  is  to  fay,  at  Prefqu'ifle,  formed  by  Lake  Erie* 
the  ifland  or  peninfula  which  forms  the  harbour,  and  a  tract  extend- 
ing eight  miles  along  the  fhore  of  the  lake,  and  three  miles  in  bread th* 
fo  as  to  include  the  tract  already  furveyed,  by  virtue  of  a  refolution 
of  the  General  AfTembly,  and  the  whole  of  the  harbour  formed  by 
the  faid  Prefqu'ifle,  at  the  mouth  of  Harbour  creek,  which  empties 
into  the  Lake  Erie,  and  along  the  fhore  of  the  lake,  on  both  fides 
of    faid  creek,  two  thoufand  faid  acres. 

Sec.  XIV.  And  be  it  further  enaBed  by  the  authority  aforefaid, 
That  all  the  lands  within  the  triangle  on  Lake  Erie,  purchafed  from 
the  United  States,  fhall  be  taken  and  deemed,  and  they  are  hereby 
declared  to  be,  within  the  limits  of  the  county  of  Alleghany. 

Sec.  XV.  And  be  it  further  enaBed  by  the  authority  aforefaid, 
That  it  fhall  and  may  be  lawful  to  and  for  the  holder  or  holders  of 
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any  unfatisfied  warrant  and  warrants,  heretofore  iflued  for  lands, 
agreeably  to  the  feventh  fedtion  of  the  aft,  entitled,  «  An  Act  to 
alter  and  amend  an  Ad  of  Aflembly,  entitled,  "  An  Act  for  open- 
ing the  Land-office,  for  granting  and  difpofing  of  the  unappropriated 
lands  within  this  State,"  parted  on  the  twenty-firft  day  of  December, 
in  the  year  one  thoufand  feven  hundred  and  eighty-four,  to  locate 
the  quantity  of  land  for  which  fuch  unfatisfied  warrant  and  warrants 
was  and  were  granted,  in  any  diftrict  of  vacant  and  unappropriated 
land  within  this  Commonwealth;  provided  the  owner  or  owners  of 
fuch  unfatisfied  warrants  mail  be  under  the  fame  regulations  and  re- 
dactions, as  other  owners  of  warrants  taken  for  lands  lying  north  and 
weft  of  the  Alleghany  river  and  Conewango  creek,  are  made  fubject 
by  this  act,  the  faid  recited  act,  or  any  other  act  or  acts  of  the  Ge- 
neral AfTembly,  to  the  contrary  thereof  in  any  wife  notwithftanding. 

WILLIAM  BINGHAM,  Speaker, 
of  the  Houfe  of  Reprefentatlves. 

SAMUEL  POWELL,  Speaker, 
of  the  Senate, 

Approved,  April  the  $d,   1792. 

THOMAS  MIFFLIN,   Governor, 
of  the  Commonwealth  of  Pennfyhania* 


c.  1. 

Alexander  McDowell's  Deposition. 

IN  June,  1793*  I  was  appointed  Deputy-Surveyor,  of  Dis- 
trict, No.  7,  weft  of  the  Ohio  and  Alleghany  rivers,  and  Cone- 
wango creek,  in  Alleghany  county;  but,  from  repeated  information, 
being  convinced  of  the  hoftile  conduct  of  the  Indians,  I  did  not  at- 
tempt going  into  my  diftrict  to  make  any  furveys  that  year.  In  the 
latter  end  of  May,  or  beginning  of  June,  1 794,  I  was  in  this  city, 
and  met  with  John  Adlum,  who  had  put  a  number  of  warrants  into 
my  hands  to  be  executed.  Mr.  Adlum  purpofed  to  give  me  an  ad- 
ditional compenfation,  exclufive  of  the  fees  allowed  by  law,  on  each 
furvey,  provided  I  would  undertake  to  furnifh  provisions,  &c.  and 
fave  him  the  trouble  of  attending,  in  perfon  :  This  I  refufed,  re- 
quiring only  the  fees  allowed  by  law.     In  July,  1794,  I  fet  pu£ 
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from  Frankftown,  where  I  then  refided,  prepared  to  execute  all 
warrants  that  were  entered  with  me,  and  went  the  length  of  Col. 
Charles  Campbell's,  on  Blacklick,  where  I  met  with  a  Mr.  Jones, 
who  had  been  employed  by  John  Adlum,  to  purchafe  and  forward 
provifions  for  his  ufe.  Mr.  Jones  informed  me  that  the  Indians, 
about  three  days  before,  had  attacked  a  boat  or  boats  going  down 
the  Kifkamenitas,  and  had  killed  one  man,  and  wounded  two  other 
perfons ;  alfo,  that  the  Indians  had  killed  two  men,  about  twenty 
Allies  fouth  of  Fort  Franklin,  on  the  road  leading  from  Franklin  to 
Pittfburgh,  and  that  he  thought  it  unfafe  to  go  any  further.  I  then 
returned  to  Frankflown,  and  flayed  until  fome  time  in  Auguft,  when 
Mr.  John  Adlum  called  on  me  to  go  out  to  the  diiMifr.  to  furvey. 
I  accordingly  went  out  to  Fort  Franklin  to  meet  Mr.  Adlum,  and 
after  detaining  there  a  few  days,  I  fet  out  to  the  diftrict  to  furvey. 
During  the  time  I  was  in  the  woods,  I  was  informed,  that  the  In- 
dians had  fired  on  a  man,  near  Caflewago,  now  Meadeville  ;  alfo, 
that  they  had  killed  a  foldier,  belonging  to  Capt.  Heath's  company, 
who  commanded  at  Fort  Franklin.  As  the  Indians  appeared  ill- 
natured,  and  much  diiTatisfied,  on  the  yth  or  8th  of  September  1794, 
John  Adlum,  (who  had  been  at  Cornplanter's  town,  to  find  out 
how  the  Indians  were  difpofed)  fent  out  a  man,  of  the  name  of 
Smith,  and  an  Indian,  to  inform  me,  that  Cornplanter,  and  his  In- 
dians, were  determined  to  go  to  war,  and  that  Cornplanter  re- 
queued him  to  fend  word  to  all  the  Surveyors  who  were  in  the 
woods,  to  quit  furveying  before  the  13th  of  September,  or  tHey 
might  expect  to  be  attacked.  I,  accordingly,  left  the  woods,  and 
returned  to  Fort  Franklin  where  I  found  Capt.  Heath,  the  com- 
manding officer,  expected  to  be  attacked,  and  the  few  inhabitants, 
who  reiided  in  that  place,  much  alarmed.  Finding  it  improper  to 
attempt  furveying,  any  more,  owing  to  the  hoftile  difpofition  of  the 
Indians,  on  the  20th  of  September,  we  left  Fort  Franklin.  In 
June,  1795  I  returned  to  Fort  Franklin,  in  order  to  commence 
furveying  :  When  I  got  oppofite  the  mouth  of  French  creek,  on  the 
eait  fide  the  Alleghany  river,  and  not  more  than  one  mile  from 
Fort  Franklin,  I  met  a  number  of  people,  who  were  in  canoes,  and  ap- 
peared to  be  hafting  down  the  Alleghanyriver,  I  enquired  of  them  the 
caufe  of  their  going;  they  informed  me  they  were  going  to  Pittsfburgh; 
alledging,  at  the  fame  time,  as  their  reafon  for  fo  doing,  that  they 
did  not  think  it  fafe  for  them  to  remain  in  that  country,  as  the  hof- 
tile  Indians  had  lately  killed  two  men  in  the  neighbourhood  of  Caf- 
lewago, now  Meadville,  and,  that  the  whole  country  were  alarmed; 
which  information  I  found  to  be  true,  on  my  arrival  at  Fort  Frank- 
lin— the  people  there  being  much  alarmed,  notwithftanding  there 
was  a  garrifon  kept  at  that  place.  Finding  it  unfate  to  fet  out  to  the 
woods,  I  detained  at  Fort  Franklin  for  fome  time,  until  Meffrs. 
Irwin  and  Ellicott,  who  were  appointed  to  lay  out  the  referved  towns 
pf  Franklin,  Wuterford,  Erie,  and  Warren)  would  come  forward, 
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knowing  that  they  had  fifty  men  with  them,  to  guard  them,  while 
executing  their  appointment,  expecting,  that  when  they  v/ould  come 
forward,  it  would  have  fome  effect  to  quiet  the  Indians  ;  and,  in 
the  fame  time,  I  employed  Nicholas  Rofegrant,  (who  underftood 
the  Indian  language)  to  go  to  Cornplanter'stownto  inform  Cornplanter 
that  I  was  authorifed  by  the  Governor  of  the  Commonwealth  of  Penn- 
fylvania,  to  furvey  the  feveral  tracts  of  land  granted  him  by  Act  of  Af- 
fembly:  Cornplanter,  on  having  this  infoimation,  met  me  near  Fort 
Franklin,  and  returned  with  me  up  the  Alleghany  river,  until  I  made 
all  his  furveys.  While  I  was  with  him,  I  heard  of  no  alarms,  with 
the  Indians;  but,  on  my  return  down  to  Franklin,  feveral  parties, 
which  were  in  the  woods,  were  frequently  alarmed,  and  afraid  to 
travel  through  the  country,  but  in  large  parties  ;  and  none  thought  it 
fafe    to    fettle  in     the   country,  unlefs    near  garrifons.     In  April, 

1796,  after  I  had  executed  the  warrants  which  were  entered  with 
me,  I  was  applied  to  by  Mr.  Cazenove,  the  then  agent  for  the  Hol- 
land Land  Company,  to  aflift  in  getting  the  lands  of  the  faid  Com- 
pany fettled,  according  to  law.  I  agreed  with  him,  and  went  out 
to  Fort  Franklin,  where  a  fupply  of  provifions,  and  farming  utenfils, 
were  fent  me  at  the  expence  of  the  faid  Company,  with  inftructions 
to  give  a  gratuity  of  one  hundred  acres  of  land  out  of  each  tract, 
and  to  deliver  out  provifions,  and  other  utenfils,  to  thofe  who  would 
fettle  and  improve  on  the  one  hundred  acres,  which  they  got  gratis* 
In  the  courfe  of  this  year,  but  little  was  done,  as  people,  in  general, 
were  fearful,  in  coming  forward  to  fettle,  owing  to  the  difturbrnces 
which  had  been  occafioned  formerly  by  the  Indians.     In  the  year 

1797,  a  large  quantity  of  provifions,  and  farming  utenfils,  were  for- 
warded to  me  at  Fort  Franklin,  at  the  expence  of  the  Holland  Com- 
pany, which  I  was  directed  to  deliver  out  to  fettlers ;  and,  alfo,  to 
give  them  one  hundred  acres  of  land,  as  a  gratuity.  I  was  alfo  di- 
rected to  open  roads,  build  ftore-houfes  and  mills,  for  the  benefit  of 
fettlers,  which  I  did,  at  a  great  expence.  In  the  year  1798,  a 
quantity  of  flour,  to  the  amount  of  three  hundred  barrels,  eighteen 
thoufand  weight  of  bacon,  pork  and  beef,  a  quantity  of  fugar,  cho- 
colate, and  all  kinds  of  farming  utenfils  were  forwarded  to  me  at 
Fort  Franklin,  at  the  expence  of  the  Holland  Company,  with  in- 
ftructions  to  give  one  hundred  acres  of  land  gratis,  to  thofe  who 
would  fettle  and  improve  the  fame  ;  alfo,  to  furnifh  them  with  a 
fupply  of  provifions,  until  they  could  raife  grain,  &c.  for  their  fa- 
milies, and  (if  wanted)  to  furnifh  them  with  farming  utenfils. . 

Thefe  meafures  have  been  purfued  in  the  years  1799  an^  1800  and 
the  whole  of  the  lands  belonging  to  the  Holland  Company  were  put 
under  the  care  of  agents,  for  the  purpofe  of  having  them  fettled,  on 
the  terms  mentioned — Under  thefe  terms,  extenfive  fettlements  are 
made,  houfes  and  ftores  erected,  mills  built,  roads  cut,  improve- 
ments made,  to  an  extent  commenfurate  with  the  objects  in  view,  and 
in  value  far  beyond  what  private  individual?  could  afford  to  expend. 

(Signed)  ALEXANDER  M'DOWELL. 
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ON  this  twentieth  day  of  December,  one  thoufand  eight 
hundred,  before  me,  Robert  Henry  Dunkin,  Notary  Public, 
for  the  Commonwealth  of  Pennfylvania,  duly  commiflioned  and 
fworn,  refiding  in  the  city  of  Philadelphia,  and,  by  law,  authorifed 
to  adminifter  oaths  and  affirmations,  perfonally  came  and  appeared, 
Alexander  M'Dowell,  in  the  annexed  affidavit  mentioned,  and  be- 
ing duly  fworn,  on  his  oath,  fays,  that  the  facts  contained  in  the  an- 
nexed, are  juft  and  true,  according  to  the  beft  of  his  knowledge 
and  belief:  an  act  of  which,  being  required  of  me,  I  have  granted 
this  one,  under  my  hand  and  feal  of  office,  at  Philadelphia,  the  day 
and  year  above  mentioned. 

QUOD,  Atuflor. 

(L.  S.)  ROBERT  HENRY  DUNKIN, 

Notary  Public, 


C.    2. 

Charles  Campbell's  Deposition. 

ON  this  eleventh  day  of  February,  in  the  year  of  our  Lord 
one  thoufand  feven  hundred  and  ninety-fix,  before  me,  Robert 
Henry  Dunkin,  Notary  Public,  for  the  Commonwealth  of  Penn- 
fylvania, duly  commiffioned  and  fworn,  refiding  in  the  city  of  Phi- 
ladelphia, and  by  law  authorifed  to  adminifter  oaths  and  affirma- 
tions, perfonally  came  and  appeared,  Col.  Charles  Campbell,  Brigade 
Infpector,  of  the  county  of  Weftmoreland,  who,  being  duly  fworn, 
on  his  folemn  oath,  depofes,  declares,  and  fays  he  well  recollects, 
That,  on  or  about  the  laft  day  of  May,  one  thoufand  feven  hundred 
and  ninety-five,  he,  this  deponent,  had  fome  hands  at  work  on  the 
weft  fide  of  the  river  Alleghany,  in  the  county  of  Alleghany, 
who  were  informed,  that  two  perfons  had  been  killed  by  the 
hoftile  Indians,  near  to  Prefqu'ifle  :  That,  on  their  receiving  this 
information,  they  returned  to  this  deponent,  who,  being  igno- 
rant of  the  news,  had  provifions  on  the  way,  going  to  the  fame 
people  which  they  met  on  the  way,  and  returned  with  the  fame 
to  this  deponent:  That  on  or  about  the  fame  time,  two  families  came 
from  the  weft  of  the  river  Alleghany  into  the  county  of  Weftmore- 
land,  alledging,  as  their  reafon  for  fo  doing,  that  they  were  fearful 
of  the  Indians,  and  that  unlefs  this  deponent  would  fend  a  guard 
to  protect  them,  they  would  not  return  :  The  Scouts  of  the  United 
States  being  then  at  the  mouth  of  BufTaloe  creek,  and  alfo  up  the ' 
Alleghany,  on  the  weft  fide :  That  as  foon  as  the  alarm  was  fpread, 
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this  deponent  was  necefiitated  to  bring  the  Scouts  clofer  together  j-SJ 
that,  afterwards,  this  deponent,  in  the  courfe  of  the  fummer,  heard 
of  three  other  people  being  killed,  and  one  taken  prifoner,  by  the 
Indians,  on  the  weft  fide  of  the  Alleghany  river  :  The  alarm  of  the 
Indians,  being  on  the  frontiers,  having  become  general,  That  this 
deponent  had  frequently,  in  the  Fall  of  the  year  one  thoufand  feven 
hundred  and  ninety-five,  heard  numbers  of  people  in  the  county  of 
Weftmoreland  fay,  that  the  time  prefcribed  by  the  Acl:  of  the  Le- 
giflature  of  this  State,  pafTed  on  the  third  day  of  April,  one  thou- 
fand feven  hundred  and  ninety-two,  for  making  fettlements  and  im- 
provements of  lands  north  and  weft  of  the  rivers  Ohio  and  Alle« 
ghany,  and  Connewango  creek,  had  expired,  and  that  they  would 
go  and  take  poflefTion  of  any  tracl  or  tradb  of  land  which  they  liked, 
without  regard  to  any  prior  claim  or  title  derived  from  warrants  or 
improvements,  the  date  of  which  warrants  or  improvements  were 
two  years  :  And  this  deponent  knows,  that  a  perfon  of  the  name 
of  Jacob  Young,  a&ually  took  pofTeflion  of  a  place  fituate  on  Buf- 
faloe;  and  he  has  heard,  and  verily  believes,  that  another  place  has 
been  taken  poiTeflion  of  by  a  perfon  of  the  name  of  Thomas  La- 
mont,  at  the  mouth  of  Limeftone;  both  of  which  places,  this  de- 
ponent verily  believes,  belongs  to  other  perfons,  by  virtue  of  prior 
warrants  or  improvements. 

(Signed)  CHARLES  CAMPBELL. 

Sworn,  as  above,  before  me, 

QUOD,  Attejtor. 

(L.  S.)  ROBERT  HENRY  DUNKINV 

Notary  Public* 


C.    3. 

David  Meade's  Deposition. 

ON  this  twelfth  day  of  February,  one  thoufand  feven  hun- 
dred and  ninety-fix,  before  me,  Robert  Henry  Dunkin,  Efquire, 
Notary  Public,  for  the  Commonwealth  of  Pennfylvania,  duly  com- 
miiBoned  and  fworn,  refiding  in  the  city  of  Philadelphia,  and  by 
law,  authorifed  to  adminifter  oaths  and  affirmations,  perfonally  came 
and  appeared,  David  Meade,  of  the  county  of  Alleghany,  in  the 
State  of  Pennfylvania,  and  being  duly  fworn>  on  his  folemn  oath, 
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depofes,  declares,  and  fays,  That  during  the  fecond  week  of  June, 
this  deponent  was  in  Pittfburgh,  attending  the  Court,  he  received 
letters  from  different  people  in  Meade's  fettlement,  otherwife  Caf- 
fewago,  informing  him,  that  from  their  fituation,  from  the  Indians, 
they  having  killed  two  men  in  the  neighbourhood  of  the  town,  they 
wifhed  this  deponent  to  ufe  his  influence  in  having  the  Militia  en- 
rolled for  the  protection  of  the  fettlement,  which  was  accomplifhed, 
and  remained  under  enrollment  about  three  months ;  and  that  from 
information  received  by  this  deponent,  he  verily  believes,  two  other 
men,  were,  previous  to.  that  time,  killed  by  the  hoftile  Indians,  in 
the  neighbourhood  of  Prefqu'ifle  :  That  as  foon  as  this  deponent 
returned  to  CafTew^go,  which  was  in  the  courfe  of  two  or 
three  weeks,  he  found  that  the  people  had  removed  into  the  town  % 
and  when  it  was  neceflary  for  them  to  go  to  work,  they  went  in 
parties,  armed ;  and  which  precaution  gradually  diminished,  until 
the  time  of  the  difcharge  of  the  Militia  that  were  enrolled :  That 
this  deponent  verily  believes,  from  information  received  by  him,  that 
the  Camp  of  William  Powers,  Deputy-Surveyor  of  the  fecond  dif- 
tricT,  was,  whilft  either  him,  or  fome  of  his  deputies,  v/ere  furvey- 
ing,  broken  up,  a  horfe  killed,  and  a  man  of  the  name  of  Thomp- 
fon  taken  prifoner  who  was  carried  to  Detroit  by  the  Indians,  and 
who  this  Deponent  afterwards  faw  on  his  return,  he  having  been  re- 
leafed  at  Detroit.  And  this  deponent  verily  believes  they  were 
Weftern  Indians,  that  during  this  time  the  friendly  Indians  fcarcely 
came  into  the  fettlement,  being  fearful  that  the  Whites  wowla 
retaliate  on  them,  not  being  able  to  diftinguifli  between  them  and  the 
hoftile  Indians. 

(Signed)  DAVID  MEADE, 

Sworn  before  me, 

QUOD,  Attejlor. 

(L.  S.)  Signed,    ROBERT  HENRY  DUNKlrf. 


C.    4. 

Roger  Alden's  Deposition, 

The  property  claimed  by  the  Holland  Land  Company,  weflr  and 
norihweft  of  the  Ohio  and  Alleghany  rivers  and  Conewango  creek, 
is  fituated  in  Diftriels  No.  i,  2,  3,  6,  7.  and  was  purchafed  under 
1 162  warrants  : — 143  dated  in  April  1792,  819  dated  in  April  1793* 
and  203  dated  in  Augufl  1793. 
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When  official  evidence  was  obtained,  that  part  of  the  furveya 
were  completed  an  agent  was  immediately  appointed  and  fent  into 
that  country  for  the  exprefs  purpofe  of  fettling,  improving  and  cul- 
tivating the  lands,  and  was  empowered  to  do  every  thing  that  the  law 
demanded,  and  with  the  aid  of  the  refpective  deputy  furveyors  to  fe- 
lect  proper  places  for  (lore  houfes  and  mills  and  to  examine  and  to 
deteiinine  what  roads  were  neceffary  for  opening  a  communication 
between  the  feveral  tracts  of  land  included  under  the  warrants. 

Upwards  of  5  coo  Dollars  were  expended  in  the  fummer  and  fall 
of  the  year  1795^  for  wages  and  expenfes  of  feveral  perfens  employ- 
ed, for  labourers,  provifions  and  materials  for  building,  but  without 
producing  many  beneficial  effects,  as  the  murders  committed  by  the 
Indians  in  the  neighbourhood  cf  French  creek  that  feafon,  alarmed 
all  thofe  who  had  vifited  the  country  in  the  fpring,  and  deterred 
others  from  going  out  who  were  making  preparation  to  fettle  there, 
when  all  danger  from  the  hoftile  Indians  was  removed.  With  the 
aid  of  a  fmall  fettlemement  on  French  creek  and  fome  perfons  from 
Lycoming  county  who  were  out  in  the  fall  to  examine  the  fituation 
of  their  lands  a  large  (lore  was  erected  by  the  Holland  Company  at 
CafTewago,  fince  called  Meadeville,  began  in  September,  1795,  and 
under  a  good  fhingled  roof,  in  the  month  of  November  following, 
and  to  ferve  as  a  place  of  depofit  for  provifions  and  implements  of 
hufbandry,  and  other  things  neceflary  for  carrying  on  the  fettlement 
the  enfuing  year,  in  cafe  there  was  no  further  moleftation  from  the 
Indians. 

In  the  year  1  796,  every  pofTible  exertion  was  made  for  the  fup- 
port  of  all  thofe  who  were  difpoied  to  make  a  permanent  refidence 
on  their  lands.  A  large  quantity  of  provifions  and  farming  utenfils 
were  purchafed  at  Pittfburgh,  and  fent  into  this  country,  as  early  as 
the  feafon  would  permit.  Large  fums  of  money  were  advanced, 
under  different  contracts,  for  tranfporting  families,  and  very  liberal 
encouragement  was  given  to  fettlers,  by  furnifhing  them  with  provi- 
fions, and  many  of  the  necefTaries  for  cultivating  and  clearing  land  and 
for  houfe-keeping ;  and  a  free  grant  or  donation  of  100  acres  of  land 
to  every  perfon  who  would  enter  into  contract  and  engagements  for 
making  the  improvements  and  refidence  required  by  law.  Great 
fuccefs  attended  the  operations  of  this  year ;  and  to  defray  the  ex- 
pences,  the  fum  of  22,383  dollars  and  18  cents,  was  advanced  by 
the  Holland  Company. 

The  year  1797,  was  diflinguiihed  by  flill  greater  exertion.  Every 
tract  of  land  was  put  under  the  direct  charge  of  particular  agents', 
or  under  contract,  at  a  great  expence,  with  perfons  who  engaged  to 
make  the  fettlements  required  by  law.  The  fum  of  36  047  dollars 
and  58  cents,  was  advanced  by  the  Holland  Company,  for  the  ex- 
pences  of  this  year;  and  the  farther  fum  of  26,666  dollars  and  66 
cents,  was  paid  for  fecuring  the  claims  to  162  tracts,  and  for  com- 
pleating  the  improvements  on  138  tracts,  in  addition,  making,  in 
the  whole,  300  tracts, 
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A  perfevefance,  m6re  itrenuous,  was  made  id  the  year  1798,  and 
at  an  expence  nearly  equal,  but  not  fo  effectual,  as  the  preceding 
year.  The  fum  of  35,854  dollars  and  81  cents,  was  expended  this 
year,  for  fecuring  and  perfecting  the  titles,  opening  roads  for  the 
convenience,  and  erecting  mills  for  the  benefit  and  accommodation 
of  the  fettlers,  and  for  other  objects,  to  enrich  and  populate  the 
country.  Reports  were  circulated,  very  unfavourable  to  the  mea- 
fures  purfued  by  the  warrant-holders,  which  had  the  effect  to  pre- 
vent many  new  engagements  being  made  with  fettlers.  The  very 
liberal  offers  made  by  the  proprietors,  were  ufed  as  arguments,  that 
the  lands  were  forfeited,  or  they  would  not  make  fuch  facrifices  of 
land  and  money. 

The  fum  of  46,855  dollars  and  85  cents,  was  expended  in  the 
year  1799,  for  continuing  the  fettlements  ;  comprehended  under  the 
falaries  of  agents,  wages  for  labourers,  purchafing  provifions,  repairs 
of  mills,  opening  and  finifhing  roads,  and  for  patenting  fees  for  876 
warrants. 

The  patents  were  iffued  upon  certificates  of  the  Deputy-Surveyors 
and  Magiftrates,  conformable  to  an  ordet  of  the  Board  of  Property, 
founded  upon  facts,  that  the  enemies  of  the  United  States  had  pre- 
vented a  compliance  with  a  part  of  the  demands  of  the  law  of  the 
3d  of  April,  1792,  .and  that  the  warrant-holders  had  perfevered  to 
make  the  fettlements  required  :  And,  notwithftanding  the  grant  of 
patents,  the  fame  meafures  were  continued,  and  large  advances  were 
made,  that  no  room  might  be  left  to  queftion  whether  the  Hollan'd 
Company  had  perfifted  in  their  beft  endeavours  to  do  what  the  mof^ 
fevere  conftruction  of  the  law  demanded. 

Similar  meafures  are  purfued  the  prefent  year,  that  the  fettlers 
may  have  every  aid  to  compleat  their  engagements,  and  debts  due 
by  them  to  contractors  under  the  Company,  have  been  purchafed,  in 
order  to  extend  the  payments,  and  to  prevent  any  injury  to  them, 
by  being  compelled  to  make  immediate  payment.  A  large  fum  of 
money  has  been  advanced  for  this  purpofe,  and  for  fupplying  the 
fettlements  with  provifions  and  other  neceiTaries,  and  for  falaries  and 
wages  of  perfons  employed  under  different  occupations,  and  whofe 
duty  is  folely  confined  to  making  and  extending  the  fettle- 
ments within  the  five  diftricts  above  named.  Nor  are  the  benefits 
confined  to  fettlers  on  the  lands  of  the  proprietors  claimed  under 
the  above  recited  warrants.  Many  have  acknowledged  the  favours 
they  have  received  from  a  lupply  of  provifions  and  of  farming  uten- 
fils  from  the  ftores  provided  for  fettlers.  And  many  difintereited 
perfons,  and  many  who  have  an  intereft  in  thefe  lands,  either  by 
purchafe  or  gratuities,  can  give  ample  teftimony,  that  the  Holland 
Land  Company  has  made  every  pofTible  exertion  for  a  full  and  per- 
fect compliance  with  the  letter  and  fpirit  of  the  law  of  the  3d  of 
April,   1792. 
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To  thefe  great  facrifices  it  may  be  added,  that  the  company  hare 
loft:  upwards  of  jco  warrants,  fome  from  an  interference  with  im- 
provement rights  made  after  the  date  of  the  warrants,  and  fome  af- 
ter the  warrants  were  placed  in  the.  hands  of  the  Deputy  Surveyors. 
The  company  has  never  entered  a  fmgle  caveat,  nor  had  one  difpute, 
except  juftified  by  a  warrant,  that  was  fpecially  located  and  actually 
furveyed  and  returned.  Alfo,  that  163  warrants  in  Difiricts  No.  1, 
and  No.  6,  were  fo  incorrectly  furveyed,  that  it  was  impoffible  to  af- 
certain  the  particular  tracts  and  the  land  actually  returned,  compre- 
hended a  confiderable  part  of  the  10th  Donation  Diftrict,  and  the 
fame  have  been  re-furveyed  by  order  of  the  Board  of  Property  at  a 
great  e^penfe,  and  with  the  lofs  of  14  warrants,  and  that  one  other 
warrant  will  be  deficient  about  300  acres.  And  as  a  large  propor- 
tion of  thefe  tracts  were  given  to  fettlers  under  contracts,  to  make 
the  fettlements  and  improvements  required,  it  now  appears,  that  is 
fome  cafes,  two  perfons  are  placed  on  the  fame  tract,  and  other  tracts 
intended  to  have  been  included  in  the  contracts  are  left  vacant-  The 
exertions  made  and  the  expence  incurred  to  fettle  and  improv^  thefe 
tracts,  were  equal,  and  in  fome  refpects  greater  than  any  part  of  the 
lands  of  the  company,  and  were  calculated  to  embrace  the  whole  of 
the  fiirveys.  Of  the  above  mentioned  163  warrants,  61  were  fur- 
veyed and  returned  in  Diftrict  No.  I.  of  which  the  11  following 
are  loft,  viz.  David  Pym,  Robert  Parks,  George  Parks,  Paul 
Parks,  Levi  Parks,  Frederick  Parks,  Peter  Ink,  James  Ink,  Wil- 
liam Ink,  Robert  Pirn,  and  Richard  Pirn,  and  one  in  the  name  of 
Alexander  Cochran,  is  deficient  near  three  hundred  acres.  And 
the  following  49  are  re-furveyed  according  to  the  order  of  the  Board 
of  Property,  and  returned,  viz.  Thomas  Parks,  Mark  Parks,  Ste- 
phen Parks,  Simon  Parks,  Elihu  Parks,  Ifaac  Ink,  Mofes  Parks, 
Amos  Parks,  Owen  Parks,  Caleb,  Ink,  Philip  Ink,  Daniel  Ink, 
lfaac  Parks,  Ifaac  Pirn,  Robert  Ink  Jacob  Ink,  Jacob  Parks,  Je- 
hu Parks,  Richard  Parks,  Henry  Parks,  James  Parks,  Jacob  Pirn, 
Hugh  Pirn,  Daniel  Parks,  Charles  Ink,  Henry  Ink,  David  Ink, 
Henry  Pirn,  Jofeph  Pim,  George  Ink,  David  Parks,  Stephen  Parks, 
William  Parks,  Hugh  Parks,  John  Parks,  Samuel  Ink,  Thomas 
Ink,  George  Pim,  Saul  Pim,  Samuel.  Parks,  Godfrey  Parks,  Ben- 
jamin Ink,  John  Ink,  Jofeph  Ink,  Francis  Parks  JelTe  Parks,  An- 
drew  Parks,  Peter  Pim,  and  Samuel  Pim.  And  12  warrants 
were  furveyed  and  returned  in  Diftrict  No.  6,  of  tfhich  the  follow- 
ing 3  are  loft,  viz.  Luke  Ryne,  John  Ryne,  and  Jafper  Ryne : 
And  the  following  99  are  refurveyed  according  to  the  order  of  the 
Board  of  Property  and  returned,  viz.  Stephen  Pirn,  Jofiah,  Pi:v, 
Amos  Pim,  Solomon  Pim,  Charles  Rea  Ifaac  Rea,  James  Rea, 
Grace  Rea,  Caleb  Able,  Henry  Abie,  Paul  Bctz>  Mofes  Betz, 
Ezra  Betz,  William  Rea,  Charles  Rea,  Jefie  Rea,  Rebecca  Rea, 
Phoebe  Rea,  George  Able,  Robert  Able,  Owen  Betz,  Kirk  Betz, 
Ifrael   Betz,  Robert  Rea,  Jehu  Pim,  Benjamin  Pim,  Owen  Pirn, 
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Titus  Pirn,  Henry  Rea,  junr.  Rachel  Rea,  Amos  Rea,  Charles 
Able,  Simon  Able,  Andrew  Betz,  Conrad  Betz,  Elihu  Betz, 
Samuel  Rea,  Daniel  Rea,  Amos  Ryne,  Andrew  Ryne,  Samuel 
Rea,  Ifrael  Pim,  Walker  Pirn,  Roger  Pirn,  Matthew  Pirn,  Samuel 
Rea,  jun.  Sarah  Rea,  Lydia  Rea,  Laura  Rea,  Enoch  Able,  Peter 
Able,  Thomas  Betz,  Nimrod  Betz,  Edward  Betz,  Simon  Rea, 
Jehu  Rea,  Paul  Ryne,  Job  Ryne,  Henry  Ryne,  JefTe  Pim,  Wil- 
liam Pirn,  Daniel  Pim  Mark  Pim,  Amos  Rea,  Enos  Able,  David 
Able,  John  Betz,  Nathan  Betz,  Comly  Betz,  Paul  Rea,  James 
Rea,  Roger  Ryne  Saul  Ryne,  George  Rea,  Jafper  Pim,  Aaron 
Pim,  Caleb  Pim,  Luke  Pim,  Mofes  Pim,  Caleb  Rea,  Mary  Rea, 
Hannah  Rea,  Edward  Able,  Daniel  Able,  Peter  Betz,  William 
Betz,  Eluad  Betz,  Peter  Rea,  John  Rea,  Edward  Ryne,  David 
Ryne,.  Hannah  Pim,  Eliza  R.ea,  John  Pim,  Levi  Pim,  Thomas 
Pim,  Charles  Pim,  Luke  Ryne,  and  John  Ryne. 

From  the  preceding  ftatements  it  appears,  that  the  Holland  Land 
Company  has  advanced,  in  the  courfe  of  five-  years,  for  thepurpofe 
of  making  fettlements  on  all  their  lands  weft  of  Alleghany-river, 
within  the  Commonwealth  of  Pennfylvania,  including  falaries  for 
agents,  fees  lor  patented  land,  and  other  objects,  for  fecuring  and 
perfecting  their  titles,  the  fum  of  Dollars  172,108     8  cts. 

To  which  ?.<)d  money  already  advanced  for 
the  payment  of  taxes,  and  the  expences 
of  the  prefent  year  -  ...  8,290 

Alio,  the  purchafe-money  -  -  222,071    10      * 

Total  Dollars   403,169   18 

To  this  add  the  value  of  the  land  given  as  a  gratuity  to  fettlers,  arid 
the  whole  will  dernonftrate  what  expenfive  and  perlevering  exertions 
have  been  made  by  the  Holland  Land  Company  to  perfect  and  fe- 
cure  their  title  to  thefe  lands. 

The  fubfcriber  to  thefe  feven  pages,  written  with  his  own  hand* 
was  appointed  on  the  15th  day  of  June,  1795,  principal  agent  for 
managing  the  bufinefs  of  the  Holland  Land  Company  within  the 
diftrich  firft  mentioned,  and  has  been  continued  in  that  employment 
ever  lince,  and  teftifies  of  his  own  knowledge  to  advances  made  by 
the  Holland  Land  Company  of  upwards  of  one  hundred  and  fixty- 
five  thoufand  dollars;  and  that  the  other  ftatements  are  true  and 
correct,  according  to  the  belt  of  my  knowledge  and  belief.  Witnefs 
my  hand  this  1 6th  day  of  July,   1 800. 

(Signed)  ROGER  ALDEN. 

J5worn  and  fubfcribed, 
*    1 6th  July     J  800, 

before  me, 

'    (Sigr.ed) 

THOMAS  SMITH. 
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I  CERTIFY,  that  the  foregoing  is  a  true  copy  of  Roger  Al- 
den's  Depofition,  filed  in  the  Cafe  of  the  Commonwealth  of  Penn- 
fylvania  verfus  Tench  Coxe,  Efquire,  as  the  fame  remains  of  re- 
cord in  the  office  of  Edward  Burd,  Efquire,  Prothonotary  of  the 
Supreme  Court  of  the  Commonwealth  aforefaid. 

IN  WITNESS  whereof,  I  have  hereunto  fet  my  hand 
/y     o  v  and  affixed  the  feal  of  faid  Supreme  Court,  at  Phila- 

'     *     '*         delphia,  the  fifth  day  of  Auguit,  in  the  year  of  our 
Lord  MDCCCIII. 


John  Adlum's  Deposition. 

LTH    "| 


The  Commonwealth,")  Jr  jfe.  Supreme    C&Wt, 

vs.  y 

Texgh  Coxe.      \  MANDAMUS. 


JOHN  ADLUM  being  duly  fworn,  depofeth  and  faith,  that 
the  deponent  fold  to  the  late  James  Wilfon  Efquire,  part  of  the  lo- 
cations which  the  Holland  Company  afterwards  purchafed,  fituate  in 
Alleghany  County,  and  in  the  latter  end  of  Auguft,  cr  in  the  month 
of  September  1793,  the  deponent  was  by  Mr.  Ca2enove  informed 
that  the  warrants  were  paid  for.  In  December  1793^  deponent 
went  to  the  Surveyor  General's  office,  and  requested  the  warrants  to 
be  directed  to  the  feveral  deputy  furveyors  according  to  their  dis- 
tricts. There  was  fo  much  bufinefs  in  the  office  that  the  deponent 
Could  not  get  it  done  during  that  winter,  and  in  the  fpring  following 
the  deponent  fpecially  employed  Mr.  Parker,  with  the  permission  of 
the  Surveyor  General,  as  he  was  not  a  clerk  in  the  office,  to  do  the 
writing  part.  In  the  month  of  April  1 794,  this  bufiness  being  ac- 
complished, the  deponent  fent  out  all  the  warrants  by  particular 
mefTengers  to  the  refpective  deputy  furveyors,  and  contracted  with 
William  Powers  and  Thomas  Reese,  to  execute  them  in  their  dis- 
tricts. The  deponent  followed  in  the  latter  end  of  May,  or  begin- 
ning of  June,  to  conduct  and  direct  the  furveying  of  the  warrants  in 
the  remaining  diftridh.  On  his  way  to  Fort  Pitt  he  met  the  faid 
Reese  and  Powers  coming  in,  who  faid  feveral  things  to  difcourage 
the  deponent  from  going  further,  mentioning  that  feveral  perfons  had 
been  killed  in  the  neighbourhood  of  Fort  Franklin  by  the  Indi- 
ans, and  that  a  boat  in  the  Alleghany  or  Kifkamenitas  had  been 
fired  on  by  them,  and  feveral  perfons  killed  and  wounded,   and 
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that  they  had  come  in  from  their  districts  without  finifhing  their  bu- 
fmefs,  through  fear  of  the  Indians.  In  confequence  of  this  infor- 
mation, a  number  of  the  deponents  hands  left  him  at  Greenfburgh. 
To  thofe  who  remained  the  deponent  was  compelled  to  give  addi- 
tional wages  to  induce  them  to  continue  with  him.  The  deponent  on 
his  arrival  at  Fort  Pitt  was  advifed  by  his  friends  there,  not  to  pro- 
ceed as  the  danger  was  great.  The  deponent  on  this  armed  most  of  his 
hands  with  rifles,  and  proceeded  to  Fort  Franklin  on  French  Creek, 
where  all  the  foregoing  reports  were  corroborated,  and  one  of  the 
deponents  aiTrftants  who  had  been  fent  out  to  take  charge  of  provis- 
ions, informed  him  he  had  aflifted  in  the  burial  of  three  perfons  who 
had  been  killed  by  the  Indians.  The  deponent  found  at  Fort  Frank- 
lin an  Indian  who  had  been  fent  by  the  Senecas  to  call  in  their  hunt- 
ing parties,  in  confequence  of  which  a  number  of  thefe  parties  had 
colle&ed  at  Fort  Franklin,  previous  to  their  return  to  their  towns. 
The  deponent  applied  to  the  perfons  who  were  faid  to  be  their  chiefs 
to  know  whether  it  would  be  fafe  to  go  on  with  the  furveying — they 
replied,  there  was  no  war  yet  with  the  Senecas  but  times  appeared 
as  if  they  were  going  to  be  very  bad*  The  deponent  then  allied  if 
it  would  be  fafe  to  fend  out  the  furveying  parties,  they  replied  that 
the  deponent  might  venture,  but  they  could  not  give  a  decided  an- 
fwer  till  they  went  up  to  their  towns.  The  deponent  then  afked  if 
he  put  himfelf  in  their  power  and  under  their  protection,  and  went 
tip  with  them  to  their  towns,  whether  they  would  return  him  fafe  to 
Fort  Franklin.  After  fome  confultation,  they  replied,  they  crJuld 
not  promife  as  times  appeared  to  be  growing  bad,  but  that  if  the  de- 
ponent went  with  them,  they  would  return  him  fafe  if  they  could,  or 
at  any  rate  they  would  (hare  his  fate.  The  deponent  anfwered,  he 
would  go  with  them,  and  accordingly  went.  When  the  deponent 
arrived  at  their  towns  he  found  their  young  men  painted  and  deco- 
rated in  their  war  ftile  ;  there  appeared  to  be  every  preparation  for 
war.  The  deponent  told  the  bufinefs  he  came  on,  and  afked  per- 
miffion  to  furvey,  and  exhibited  Howells  map  of  Pennfylvania,  and 
pointed  out  the  "part  of  the  country  he  wifhed  to  furvey  ;  Cornplan- 
ter  who  fpoke,  there  being  feventy  or  eighty  Indians  collected  men- 
tioned he  did  not  know  how,  foon  times  would  be  bad,  if  the  Prefi- 
dent  gave  back  the  country  they  afked,  all  would  be  well,  but  if  not 
times  would  be  bad  immediately,  all  depended  on  this  anfwer.  The 
deponent  replied  he  had  come  out  at  great  expence,  and  part  of  the 
country  he  wiihed  to  furvey  did  not  come  within  the  part  they  claim- 
ed and  that  he  underftood  Col.  Pickering  was  appointed  to  treat 
with  them,  and  as  it  would  be  fometime  before  he  would  arrive, 
the  deponent  begged  permifnon  to  furvey  in  the  part  that  did  not  in- 
terfere. After  fome  confultation  they  laid  a  ftick  acrofs  the  map 
from  the  mouth  of  Conewango  to  Caffewago  on  ^  French  creek,  and 
,  {aid  that  he  might  furvey  on  the  fouth  of  that  line  until  he  heard 
S  further  from  them.     The  Deponent  accordingly  proceeded  on  his 
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furveying  and  was  not  interrupted  ;  but  a  foldier  being  killed  near 
Fort  Franklin  the  Deponent  went  up  a  fecond  time  to  the  town  to 
afcertain  whether  they  continued  in  the  fame  difpofition  as  when  he 
left  them :  he  remained  there  a  number  of  days. — At  that  time  nine- 
teen Indians  came  from  the  north  fide  of  the  lake  whofe  leader  in- 
formed Deponent  they  were  a  deputation  from  eight  different  tribes 
to  inform  the  Six  Nations  that  if  they  went  to  war  with  the  White 
People  they  would  affift  them.  The  Deponent  then  felt  anxious 
for  his  own  people,  engaged  in  furveying  who  were  fcattered  in  dif- 
ferent parts  of  the  country,  and  demanded  an  explicit  anfwer  to 
know  whether  he  and  his  people  were  fafe.  They  held  a  council 
and  afterwards  informed  the  Deponent  in  council,  that  as  he  had 
placed  fo  much  confidence  in  them,  he  and  his  party  mould  be  fafe 
and  might  go  on  until  he  heard  from  them,  that  as  foon  as  they  heard 
from  Col.  Pickering  they  would  fend  him  word,  and  if  war  took 
place  they  would  give  him  and  his  party  a  guard  to  conduct  them 
fafe  to  the  frontiers.  The  Deponent  returned  to  Fort  Franklin 
and  in  a  few  days  afterwards  an  exprefs  arrived  from  Cornplanter 
for  the  Deponent,  informing  him  that  Col.  Pickering  had  arrived  at 
Canandaque,  and  requesting  him  to  come  up  to  their  town  immedi- 
ately. The  Deponent  went  up  accordingly  :  While  there,  the  nine- 
teen Indians  before-mentioned  with  a  number  of  the  Six  Nations  moftly 
Senecas  were  difpatched  towards  our  frontiers  to  kill  Elk  and  Deer 
to  make  provifion  for  themfelves,  in  cafe  they  were  ordered  to  make 
a  ftroke  at  the  fettlements,  and  to  wait  there  for  further  inftruclions. 
The  Deponent  was  called  into  the  council  to  hear  the  faid  directions 
given,  and  that  day  an  Indian  was  fent  to  the  Indians  afiembled  at 
Buffalo  creek  to  inform  them  it  was  the  opinion  of  the  council  they 
mould  not  go  to  Canandaque  to  treat  with  Col.  Pickering,  but  to  in- 
vite him  to  come  to  them  at  Buffalo  creek,  which  if  he  refufed  they 
would  look  upon  it  that  he  had  it  not  in  his  power  to  give  them  up 
their  land,  and  they  would  immediately  order  the  war  party  ferft 
out  as  aforefaid  (who  were  prefent  in  council  when  the  meffage  was 
given)  to  make  a  ftroke.  The  war  party  marched  on  that  day  to- 
wards the  frontiers.  The  next  day  the  chiefs  went  to  Buffalo 
creek  to  meet  the  grand  council  to  be  held  there  to  decide  on  peace 
or  war.  The  Deponent  returned  to  Fort  Franklin,  called  in  all  his 
parties  and  came  home  firmly  impreffed  with  a  belief  that  there  would 
be  an  Indian  war  with  the  fix  nations  in  a  few  days.  The  foregoing 
embraced  all  his  tranfactions  on  this  fubject  during  1 794. 


JOHN  ADLUM. 


Sworn  27  March,  1801. 
in  open  Court. 


EDWARD  BURD,  Protbonatory, 
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C.   5. 
John.  Denniston's  Deposition. 

ON  this  thirteenth  day  of  February,  one  thoufand  feven  hun- 
dred and  ninety-fix,  before  me,  Robert  Henry  Dunkin,  Efquire, 
Notary  Public,  for  the  Common  wealth  of  Pennfylvania,  duly  com- 
miffioned  and  fworn,  redding  in  the  city  of  Philadelphia,  and,  by 
law,  authorifed  to  adminifter  oaths  and  affirmations,  came  and  ap'- 
peared  John  Dennifton,  of  the  county  of  Weftmoreland,  and  being 
duly  fworn.  on  his  folemn  oath,  depofes,  declares,  and  fays,  That 
he  has  heard  numbers  of  people  in  the  county  of  Weftmoreland  fay, 
that,  in  their  opinion,  the  time  prefcribed  by  the  Acl:  of  the  Legis- 
lature of  the  State,  paffed  on  the  third  day  of  April,  one  thoufand 
feven  hundred  and  ninety-two,  for  making  fettlements  on  lands  litu- 
ated  north  and  weft  of  the  rivers  Ohio  and  Alleghany,  and  Cone- 
wago  creek,  had  expired,  and  they  would  go  and  take  poffeflion  of 
any  traft  or  tracts  of  land,  which  they  liked,  without  regard  to  any 
prior  claim  or  title,  derived  from  warrants  or  improvements  ;  the  date 
of  which  warrants  and  improvements  were  two  years  ;  and  this  de- 
ponent knows  of  one  inftance,  and  has  heard,  and  verily  believes 
of  others  having  actually  done  fo. 

(Signed)  JOHN  DENNISTQtt, 

Affirmed  before  me, 

QUOD,  Attejlor. 

(L.  S.)         (Signed)      ROBERT  HENRY  DUNKIN. 

Notary  Public. 


C.   6. 

John  Parker's  Deposition. 

ON  this  fifteenth  day  of  February,  one  thoufand  feven  hundred 
and  ninety-fix,  before  me  Robert  Henry  Dunkin  Efquire,  Notary 
Public  for  the  Commonwealtn  of  Pennfylvania,  duly  commiffioned 
and  fworn,  refiding  in  the  city  of  Philadelphia,  and  bylaw  authoriz- 
ed to  adminifter  oaths  and  and  affirmations,  perfonally  came  and  ap- 
peared, John  Parker  afliftant  furveyor  to  John  Moore,  deputy  fur- 
▼eyor  of  diftrift  No.  5,  and  being  affirmed  on  his  folemn  affirmation, 
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C.   5. 
John-  Denniston's  Deposition. 

ON  this  thirteenth  day  of  February,  one  thoufand  feven  hun- 
dred and  ninety-fix,  before  me,  Robert  Henry  Dunkin,  Efquire, 
Notary  Public,  for  the  Commonwealth  of  Pennfylvania,  duly  com- 
miflioned  and  fwcrn,  refiding  in  the  city  of  Philadelphia,  and,  by 
law,  authorifed  to  adminifter  oaths  and  affirmations,  came  and  apv- 
peared  John  Dennifton,  of  the  county  of  Weftmoreland,  and  being 
dulyfwor*1;  on  his  folemn  oath,  depofes,  declares,  and  fays,  That 
he  has  heard  numbers  of  people  in  the  county  of  Weftmoreland  fay, 
that,  in  their  opinion,  the  time  prefcribed  by  the  A<5t  of  the  Legis- 
lature of  the  State,  pafTed  on  the  third  day  of  April,  one  thoufand 
feven  hundred  and  ninety-two,  for  making  fettlements  on  lands  fili- 
ated norch  and  weft  of  the  rivers  Ohio  and  Alleghany,  and  Cone- 
wago  creek,  had  expired,  and  they  would  go  and  take  pofTeffion  of 
any  tra<5t  or  tracts  of  land,  which  they  liked,  without  regard  to  any 
prior  claim  or  title,  derived  from  warrants  or  improvements  ;  the  date 
of  which  warrants  and  improvements  were  two  years  ;  and  this  de- 
ponent knows  of  one  inftance,  and  has  heard,  and  verily  believes 
of  others  having  a&ually  done  fo. 

(Signed)  JOHN  DENNISTON* 

Affirmed  before  me, 
QUOD,  Atttjlor. 

(L.  S.)         (Signed)      ROBERT  HENRY  DUNKIN. 

Notary  Public, 
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John  Parker's  Deposition. 

ON  this  fifteenth  day  of  February,  one  thoufand  feven  hundred 
and  ninety-fix,  before  me  Robert  Henry  Dunkin  Efquire,  Notary 
Public  for  the  Commonwealth  of  Pennfylvania.  duly  commilEoned 
and  fworn,  refiding  in  the  city  of  Philadelphia,  and  by  law  authoriz- 
ed to  adminifter  oaths  and  and  affirmations,  perfonally  came  and  ap- 
peared, John  Parker  afliftant  furveyor  to  John  Moore,  deputy  fur- 
lreyor  of  diftricl  No.  5,  and  being  affirmed  on  his  folemn  affirmation, 
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declares  and  fays,  that  fome  time  in  the  month  of  December  laft,  art 
appJication  was  made  to  this  affirmant  in  his  official  capacity  by  a  per* 

fon  of  the  name  of Lafty  to  know  when  the  warrants  that 

this  affirmant  had,  would  be  two  years  old,  and  alfo  where  the  heft  land 
lay  in  his  diftricl:,  for  he  was  determined  that  he  and  his  fons  would 
go  and  fettle  on  the  fame  as  foon  as  the  two  years  would  expire*  that 
there  has  been  a  confiderable  number  of  applications  made  to  this 
affirmant  by  different  people  in  Weftmoreland  county  of  a  fimilar  na- 
ture, and  that  it  is  the  general  opinion  of  the  people  in  that  county  s 
that  as  foon  as  the  two  years  expired  that  they  had  that  right, 

(Signed)  JOHN  PARKER, 

Affirmed  before  me> 
QUOD,  Attejlor. 

(L.  S.)  Signed,     ROBERT  HENRY  DUNKIN. 

Notary  Public* 


C.   7. 

James  Buchanan's  Deposition. 

ON  this  eighteenth  day  of  February,  in  the  year  of  our  Lord,  ons 
thoufand  feven  hundred  and  ninety-lix,  before  me,  Robert  Henry 
Dunkin,  Notary  Public,  for  the  Commonwealth  of  Pennfylvania, 
duly  commiflioned  and  fworn,  and  by  law  authorifed  to  adminifter 
oaths  and  affirmations,  perfonally  came  and  appeared  James  Bucha- 
nan afliftant  furveyor  to  Stephen  Gappan  deputy-furveyor  of  diftrict 
No.  8,  and  being  duly  fworn  on  his  folemn  oath,  depofes,  declares 
and  fays  that  an  application  was  made  to  this  deponent  in  his  official 
capacity  by  Robert  Dickey  of  Weftmoreland  to  furvey  a  trad  of  land 
on  the  weft  fide  of  the  river  Alleghany,  in  virtue  of  an  improvement 
right  which  this  deponent  did,  and  gave  to  the  faid  Robert  a  draft 
of  the  fame,  that  fince  that  time  the  faid  Robert  has  fold  the  fame 
tracl  to  a  certain  Alexander  Dennifon,  and  gave  this  deponent  an  or- 
der on  Mr.  Dennifon  for  his  fees,  (which  Mr.  Dennifon  accepted) 
with  the  hand  writing  of  the  faid  Robert  Dickey,  and  has  feen  a  peti- 
tion with  his  name  to,  which  this  deponent  undeiftood  was  to  be 
prefented  to  the  Legiflature  for  the  purpo.fe  of  making  no  alteration 
in  the  law  relative  to  improvement  rights,  and  which  name  is  in  the 
hand  writing  of  the  faid  Robert,  that  the  name  of  James  Parry,  ajfo 

H 
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to  the  fame  petition  put,  is  the  hand  writing  of  James  Parry  of  Weft- 
moreland,  who  this  deponent    knows  has  bought  and  fold  improve* 

ment  rights. 

(Signed)  JAMES  BUCHANAN. 

Sworn  before  me, 
QUOD,  Atiejlor. 

(L.  S.)  Signed,     ROBERT  HENRY  DUNKIN?. 

Notary  Public, 


D. 

Balfour  Lessee, -1  ft  ^  ^^  Court  of  the  United  States,  in  and 

,  ,  \  /cr  //'£  Pennfylvania  Di/tricl*  in  the  said  Circuit v 

Meade.  W  ■'■'  ^ 


THIS  was  an  ejectment  for  four  tracts  of  land  lying  north  and 
weft  of  the  Ohio  and  Alleghany  rivers  and  Conewango  creek?  in 
Pennfylvania.  The  Plantiffs  title  refted  upon  fettlement  rights 
furveys  and  warrants.  In  1793,  the  Plaintiff  was  a  Surgeon  in  the 
army  in  garrifon  at  Fort  Franklin.  He  took  fome  of  the  foldiers, 
went  out,  cut  down  a  few  trees,  and  built  up  five  pens  or  cabins 
about  ten  feet  fquare,  and  without  putting  covers  on  them  returned 
back  to  the  Fort  in  fix  or  feven  days.  In  April  1795,  he  had  thefe 
five  tracts  furveyed  in  the  name  of  himfelf,  Elizabeth  Balfour  and 
three  others,  each  four  hundred  acres.  The  Deputy  Surveyor  had 
upon  application  of  the  Plaintiff,  directed  one  Wilfon  to  make  the 
furveys,  but  fomething  preventing  him  from  doing  it,  the  PlantifT  em- 
ployed one  Steel  to  do  it ;  and  up©n  returning  the  furveys  to  Stoke- 
ry  the  Deputy  Surveyor,  he  prevailed  upon  him  to  write  an  authori- 
ty to  Steel  to  make  the  furveys  which  Stokely  fays  he  did,  and  ante- 
dated in  order  to  make  it  appear  to  precede  the  furveys :  In  May 
1795,  he  obtained  warrants  of  acceptance  for  two  of  the  furveys  for 
two  of  the  tracts,  having  paid  the  confideration  money  for  all. 

In  autumn  1794,  Meade  the  Defendant  finding  no  perfon  fettled 
upon  thefe  tracts,  built  cabins  upon  the  four  tracts  in  controverfy, 
covered  them  or  fome  of  them,  and  then  went  off,  not  returning 
again  until  November  1795,  when  he  came  with  his  family  to  re- 
fide  in  one  of  the  cabins,  and  fixed  fettlers  upon  the  other  tracts. 
In  July  1795,  the  Plaintiff  gave  notice  to  the  Defendant  that  he 
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claimed  the  tracts  in  queftion,  that  he  intended  to  fettle  them,  and 
forewarned  him  to  proceed  no  further  with  his  improvements  thereon. 

In  January  1796,  the  Defendant  caveated  the  Plaintiff  in  form, 
and  the  fame  being  tried  before  the  Board  of  Property  in  March 
1 800.,  the  caveats  were  difmiiTed  and  warrants  were  ordered  to  iiTue, 
but  they  never  did  iflue  in  confequence  of  doubts  afterwards  exiting 
refpecting  the  Plaintiffs  title. 

In  April  1796,  the  Plaintiff  made  engagements  with  fome  per- 
fons  to  fettle  thefe  lands  for  him,  but  after  they  had  feen  and  ap- 
proved the  lands  they  declined  going  on  them  on  hearing  of  the  de- 
fendant's claim. 

It  was  in  proof  by  many  witneffes  that  the  war  with  the  Indans 
rendered  it  dangerous  to  fettle  in  that  country  during  the  years  1793, 
1 794,  and  1  "95,  and  that  but  few  attempted  before  the  fpring  or  au- 
tumn of  1796. 

Mr.  Dallas  and  Mr.  Edward  Tilghman  contended  that  the  Plain- 
tiff had  acquired  a  good  right  by  fettlement,  furvey  and  warrant  to 
the  lands  in  queftion  under  the  laws  of  Pennfylvania,.  aud  particu- 
larly the  act of  the  3d  of  April  1792,  3d  vol.  p.  209,  &c.  and  that  the 
fettlement  of  Meade  in  1795,  was  in  violation  of  the  Plaintiffs  prior 
right,  and  of  courfe  void  that  the  Plaintiff  had  been  prevented  by 
the  Indian  hostilities  from  fettling  or  fixing  fettlers  until  the  peace  of 
FortGrenville: — made  in  August  1795,  was  ratified,  viz.  in  Decem- 
ber 1795,  and  that  he  had  attempted  it  in  a  reafonable  time  after 
that  event  cited — 1  Dall.  6, — %  Dall.  98. — 3  Dall.  457.— Addifon 
216.  354.  218. 

Mr.  Ingerfoll  and  Mr.  M'Kean  contended  that  the  Plaintiff  never 
had  made  a  fettlement  within  the  meaning  of  the  law,  not  having  ac- 
companied it  with  actual  refidence,  or  an  intention  to  refide,  that  of 
courfe  he  never  had  an  inceptive  title  to  be  protected  by  the  provi- 
fo,  in  the  9th  fection  of  the  ad  of  the  3d  April  1 792,  they  cited  Ad- 
difon,  248.  335.  The  cafe  of  the  Holland  Company  vs.  Coxe.in 
the  Supreme  Court  of  this  ffate,  and  the  decifions  of  the  judges"  of 
that  court  in  a  feigned  iiTue  tried  at  Sunbury. 

The  cafe  was  argued  very  much  at  length  (beginning  on  Satur- 
day and  not  ending  before  Tuefday  at  2  o'clock,  the  court  fitting 
until  9  o'clock  at  night  on  Saturday  and  Monday)  and  with  great 
abilities  on  both  fides. 

Washington  Judge: — The  importance  ofthiscaufe  led  the  court 
to  wink  at  fome  irregularities  in  the  argument  of  it  at  the  bar,  which  has 
tended  to  protract  it  to  an  unreafonable  length. — Depending  on  the 
conftruction  of  laws  of  the  ftate,  and  particularly  on  that  of  the  3d  of 
April  1  792,  it  had  at  firit  the  appearance  of  a  difficult  and  very  compli* 
cated  cafe.  It  is  not  eafy  at  the  firft  reading  of  a  long  ftatuteto  difcover 
the  bearings  of  one  fection  upon  another,  fo  as  to  obtain  a  diftinct  view 
of  the  meaning  and  intention  of  the  Legiflature.  But  the  opinion  I  now 
entertain  was  formed  on  Saturday  before  we  parted,  open  however 
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*s  it  always  is  to  fuch  alterations  as  ulterior  reafbn  and  argument  may 
produce. 

The  better  to  explain,  and  to  underftaod  the  fubject,  it  will  be  ne- 
eelTary,  to  take  a  general  view  of  the  different  fections  of  the  act  of 
the  :d  of  April  1792,  upon  which  this  caufe  muft  turn.  The  firft 
fection  reduces  the  price  of  all  vacant  land,  not  previoufly  fettled  or 
improved  within  the  limits  of  the  Indian  purchafe  made  in  1768, 
and  all  precedent  purehafes  to  5CS.  for  every  100  acres — that  of  the 
vacant  lands  within  the  Indian  purchafe  made  in  1784,  lying  eaftof 
Aleghany  river  and  Conewango  creek,  to  £  5.  to  be  granted  to  pur- 
chafers  in  the  manner  authorifed  by  former  laws.  The  fecond  fec- 
tion  offers  for  fale  all  the  other  lands  of  the  (late,  lying  north  and  weft 
of  the  Ohio,  Alleghany  and  Conewango  to  perfons  who  will  culti- 
vate", improve  and  fettle  the  fame  or  caufe  it  to  be  done  at  the  price 
of  £i<  lof.  per  hundred  acres,  to  be  located,  furveyed  and  fecured 
as  directed  by  this  law— It  is  to  be  remarked,  that  all  the  above  lands 
lie  in  different  diftricts,  and  are  offered  at  different  prices. — 
Title  to  any  of  them  may  be  acquired  by  fettlement,  and  to  all  ex- 
cept thofe  lying  north  and  weft  of  the  Ohio,  Alleghany  and  Cone- 
wango, by  warrant  without  fettlement. 

The  third  fection,  referring  to  all  the  above  lands  authorises  ap- 
plications to  the  Secretary  of  the  Land  Office  by  any  perfon  having 
iettled  and  improved,  or  who  was  defirous  to  fettle  and  improve  a 
plantation  to  be  particularly  defcribed;  for  a  warrant  for  any  quantity  of 
land,  not  exceeding  400  acres,  which  warrant  is  to  authorife  and 
require  the  Surveyor  General  to  caufe  the  fame  to  be  furveyed,  and 
to  male  return  of  it,  the  grantee  paying  the  purchafe  money  and  fees 
of  office. — The  eighth  fection  which  I  notice  in  this  place,  becaufe 
intimately  connected  with  the  3d  fection,  directs  the  Deputy  Sur- 
veyor to  furvey  and  mark  the  lines  of  the  tract  upon  the  application 
of  the  fettkr.  This  furvey,  I  conceive  has  no  other  validity  than  to 
furnish  the  particular  defcription  which  muft  accompany  the  applica- 
cation  at  the  Land  Office  for  a  warrant. 

The  fourth  fection  amongft  other  regulations  protects  the  title  of  an 
ailual  fettkr,  againft  a  warrant  entered  with  the  Deputy  Surveyor 
pofterior  to  fuch  actual  fettlement. 

The  ninth  fection  referring  exclusively  to  the  lands  north  and  west 
of  the  Ohio,  Alleghany  and  Conewango,  declares  "  that  no  warrant 
or  furvey  of  lands  within  that  diftrict,  fha!l  give  a  title  unlefs  the 
grantee  has,  prior  to  the  date  of  the  warrant,  made  or  caufed  to  be 
made;  or  mall  within  two  years  after  the  date  of  it,  make  or  caufe  to 
be  made  an  actual  fettlement,  by  clearing,  fencing  and  cultivating  two 
acres  at  lea  ft  in  each  hundred  acres,  erecting  thereon  a  houfe  for  the 
habitation  of  man,  and  refiding,  or  cauling  a  family  to  refide  thereon 
for  live  years  next  following  his  firft  fettling  the  fame,  if  he  fhall 
il>  long  live,  and  in  default  of  fuch  actual  fettlement  and  refidence, 
Other  actual  fettlers  may  acquire  title  thereto." 
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Let  us  now  confider  this  cafe,  as  if  the  law  had  flopped  here — A 
title  to  the  land  in  controverfy  lying  north  and  weft  of  the  Ohio, 
Alleghany  and  Conewango,  could  be  acquired  in  no  other  manner 
than  by  aftual  fettlement — no  fum  of  money  could  entitle  a  perfon  to 
a  warrant,  unlefs  the  application  was  preceded  by  actual  fettlement 
on  the  land,  or  if  not  fo  preceded  by  actual  fettlement  the  warrant 
would  give  no  title  unlefs  it  were  followed  by  fuch  fettlement  within 
two  years  thereafter. 

The  queftion  then  is,  what  constitutes  fuch  an  actual  fettler  within 
the  meaning  and  intention  of  this  law,  as  will  veft  in  him  an  incep- 
tive title  fo  as  to  authorife  the  granting  to  him  a  warrant ;  not  a  pedis 
pofitio — not  the  erection  of  a  cabin,  the  clearing  or  even  the  cul- 
tivation of  a  field.  Thefe  acts  may  deferve  the  name  of  improvements 
but  not  fettle merits.  There  rauft  be  an  occupancy  accompanied  with 
a  benajide  intention  to  refide  and  live  upon  the  land,  either  in  perfon 
or  by  that  of  his  tenant — to  make  it  the  place  of  his  habitation,  not 
at  fome  diftant  day,  but  at  the  time  he  is  improving,  for  if  this  inten- 
tion be  only  future,  either  as  to  his  own  perfonal  refidence  or  that  of  a 
tenant,  then  the  execution  of  that  intention  by  fuch  actual  refidence 
fixes  the  date;  the  commencement  of  the  fettlement,  and  the  previ- 
ous improvements  will  (land  for  nothing  in  the  calculation. 

The  erection  of  a  houfe,  and  the  clearing  and  cultivating  the 
ground,  all  or  either  of  them  may  afford  evidence  of  the  quo  ammo 
with  which  it  was  done — of  the  intention  to  fettle, — but  neither  or 
all  will  conftitute  a  fettlement,  if  unaccompanied  by  refidence, — fup- 
pofe  then  improvements  made,  the  perfon  making  them  declaring  at 
the  time,  that  they  were  intended  for  temporary  purpofesof  convenience 
and  not  with  a  view  to  fettle  and  refide  ;  could  this  be  called  an  ac- 
tual fettlement  within  the  meaning  and  intention  of  the  Legiflature  ? 
Surely  no:  But  though  fuch  acts  againft  exprefs  declarations  of  the 
quo  animo,  will  not  make  a  fettlement,  it  does  not  follow  that  the* 
converfe  of  the  propofition  will — for  a  declaration  of  an  intention  to 
fettle  without  actually  carrying  that  intention  into  execution,  will  not 
conftitute  an  actual  fettlement. 

How  do  thefe  principles  apply  to  the  cafe  of  the  Plaintiff.  In 
1793,  he  leaves  the  Fort  at  which  he  was  ftationed,  and  in  which 
he  was  an  officer,  with  a  few  foldiers;  cuts  down  fome  trees,  erects 
four  or  five  pens  (for  not  being  covered  they  do  not  deferve  the 
name  of  cabins)  and  in  five  fix  or  feven  days  having  accomplished-  this 
work,  he  returns  into  the  Fort  to  his  former  place  of  refidence. 
Why  did  he  retreat  fo  precipitately,  we  hear  of  no  danger  exifting  at 
the  time  of  completing  thefe  labours  which  did  not  exift  during  the 
time  he  was  engaged  in  them.  What  prevented  him  from  proceed- 
ing to  cover  the  cabins  and  from  inhabiting  them  ?  Except  the  ftate 
of  general  hoftility  which  exifted  in  that  part  of  the  country,  there 
is  no  evidence  of  a  particular  neceflity  for  night  in  the  inftance  of 
this  plaintiff. — It  is  moft  obvious  that  the  object  of  his  vifit'  to  this 
wildernefs  was  to  erect,  what  he  co^fidcred  to  be  improvements;  but 
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they  were  in  fact  uninhabitable  by  a  human  being,  and  confequentty 
could  not  have  been  intended  for  a  prefentfettlement.  He  wasbefidesan 
officer  in  the  army,  and  whilfl  in  that  fervice  he  could  not  fettle  and 
refide  at  his  cabin,  although  the  country  had  been  in  a  ftate  of  per* 
feci:  tranquility.  In  fhort,  his  whole  conduct  both  at  that  time  and 
afterwards  — His  own  ftatements  when  afferting  a  title  to  the  lands* 
the  recitals  in  his  warrants  of  acceptance,  and  certificates  of  furvey, 
all  afford  proof  which  is  irrefiftable,  that  he  did  not  mean  in  i/93>  to 
fettle.  Miftaking  the  law  as  it  feems  many  others  have  done  in  this 
refpecl,  he  fuppofed  that  an  improvement  v/as  equivalent  to  a  fettle- 
ment,  for  veiling  a  right  to  thofe  lands  — It  is  not  pretended  even 
now,  nor  is  it  proved  by  a  fingle  witnefs,  not  even  by  Croufe,  who 
ainfr.ed  in  making  the  improvements,  that  he  contemplated  a  fettle- 
meat.  It  has  been  afked,  could  the  Legiflature  have  meant  to  re- 
quire perfons  to  fit  down  for  a  moment  on  land  encompaffed  by  dan- 
gers from  a  favage  enemy? — I  anfwer  no: — at  fuch  a  time  it  was  very 
improbable  that  men  would  be  found  rafh  enough  to  make  fettle- 
ments. — But  yet  no  title  could  be  acquired  without  fuch  a  fettle- 
ment,  and  if  men  were  found  hardy  enough  to  brave  the  dangers  of 
a  favage  wildernefs,  they  might  be  called  imprudent  men,  but  they 
would  alfo  deferve  tjie  promifed  reward,  not  for  their  boldnefs,  but 
for  their  fettlement. 

The  firfr.  evidence  we  have  of  an  intention  in  the  Plaintiff  to  make 
an  actual  fettlement  was  in  the  fpring  of  1796,  long  after  the  actual 
bona  fide  fettlement  of  the  Defendant  with  his  family,  for  I  give  no 
credit  to  the  notice  from  the  Plaintiff  to  the  Defendant  in  July  1795* 
iince  fo  far  from  accompanying  it  with  actual  fettlement,  he  fpeaks 
of  a  future  fettlement  which  however  was  never  carried  into  execu- 
tion— Every  thing  which  I  have  faid  with  refpect  to  the  400  acres 
furveyed  in  the  name  of  George  Balfour  will  apply  a  fortiori  againff. 
the  three  other  furveys  in  the  name  of  Elizabeth  Balfour,  &c.  who 
it  is  not  pretended  were  ever  privy  even  to  the  making  of  the  cabins, 
or  ever  contemplated  a  fettlement  upon  thofe  lands. 

If  the  law  then  had  flopped  at  the  provifo,  it  is  clear  that  the 
Plaintiff  never  made  fuch  a  fettlement  as  would  entitle  him  to  a  war- 
rant. Bat  he  excufes  himfelf  from  having  made  fuch  a  frttlement, 
as  the  law  required  by  urging  the  danger  to  which  any  perfon  at- 
tempting a  refidence  in  that  country,  would  have  been  expofed.  He 
relies  on  the  provifo  to  the  ninth  fection  of  the  law  which  declares 
"  That  if  any  fuch  adual  fettler,  or  any  grantee  in  any  fuch  original  or 
fucceeding  warrant  fliall  by  force  of  arms  of  the  enemies  of  the  U- 
nited  States  be  prevented  from  making  fuch  actual  fettlement,  or  be 
driven  therefrom,  and  fliall  perfift  in  his  endeavours  to  make  fuch 
actual  fetdement  as  aforefaid,  then  in  either  cafe,  he  and  his  heirs 
fhall  be  entitled  to  have,  and  to  hold,  the  faid  lands  in  the  fame 
manner  as  if  each  actual  fettlement  had  been  made  and  continued." 
Evidence  has  been  given  of  the  hofHle  ftate  of  that  country,  du- 
ling  the  years  1793,   1794,  '795?  and  the  danger  to  which  fettlers 
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would  have  been  expofed. — We  know  that  the  treaty  at  Fort  dreff* 
ville  was  figned  on  the  3d  of  Auguft  1 795,  andratified  the 22dof  Dec* 
in  the  fame  year : — although  Meade  fettled  with  his  family  in  No- 
vember 1795,  it  is  not  conclufive  proof  that  there  was  no  danger 
even  then,  and  at  any  rate  it  would  require  fome  little  time,  and  pre- 
paration for  thofe  who  had  been  driven  off,  to  return  to  their  fettle- 
ments,  and  if  the  caufe  turned  upon  the  queftion  whether  the  Plain- 
tiff had  perfevered  in  his  exertions  to  return  and  make  fuch  fettlement, 
as  the  law  requires,  I  mould  leave  that  queltion  to  the  jury,  upon  the 

evidence  they  have  heard. But  the  Plaintiff,  to  entitle  himfelf  to 

the  benefit  of  the  provifo,  mould  have  had  an  incipient  title  at  fome 
time  or  other,  and  this  could  only  have  been  created  by  actual  fettle- 
ment preceding  the  neceffity  which  obliges  him  to  feek  the  benefit 
«f  the  provifo  : — or  by  warrant, 

I  do  not  mean  to  fay  that  he  rauft  have  had  fuch  an  actual  fettlement 
as  this  fection  requires,  to  give  a  perfect  title,  for  if  he  had  built  a 
cabin,  and  commenced  his  improvement  in  fuch  manner,  as  to  afford 
evidence  of  a  bona  fide  intention,  to  refide,  and  had  been  forced  off 
by  the  enemy,  at  any  ftage  of  his  labours,  perfevering  at  all  proper 
times  afterwards,  in  endeavours  to  return,  when  he  might  fafely  do 
fo,  he  would  have  been  faved  by  the  provifo.  But  it  is  incumbent  on 
the  Plaintiff,  if  he  would  excufe  himfelf  from  the  performance  of 
What  has  been  correctly  called  a  condition  precedent  to  bring  him- 
felf fully  and  fairly  within  the  provifo  which  was  made  for  bis  bene- 
fit : — ihis  he  has  not  done. 

Decifions  in  the  Supreme  Court  and  in  the  Common  Fleas  of  this 
State  have  been  cited  at  the  Bar,  two  of  which  I  mail  notice  for  the  pur- 
f  ofe  of  pointing  out  the  peculiar  mark  which  diftinguifhes  them  from  the 
prefent  and  to  prevent  any  conclufions  from  being  drawn  from  what 
has  been  faid  either  to  countenance  or  impeach  thofe  decifions.  The 
cafes  I  allude  to  are  the  Holland  Company,  vs.  Coxe,  and  the  feigned 
hTue  tried  at  Sunbury. 

The  incipient  title  under  which  the  Plaintiffs  claimed  in  thofe 
caufes  were  warrants  authorifed  by  the  third  fection  of  the  law. 
The  incipient  title  in  the  prefent  cafe  is  fettlement.  The  former  was 
to  be  completed  by  fettlement  furvey  and  patent.  This  to  precede 
the  warrant,  and  for  the  molt  diltinct  explanation  of  this  distinction 
it  will  be  important  to  afcertain  what  acts  will  conltitute  an  actual  fet- 
tlerto  whom  a  warrant  may  iffue  and  what  conftitute  an  actual  fettle- 
ment as  the  foundation  of  a  title.  I  have  before  explained  who  may  be  an 
actual  fettler  to  demand  a  warrant,  namely  one  who  has  gone  upon  and 
occupied  land  with  a  bona  fide  intention  of  an  actual  prefent  refidence, 
altho'  he  mould  have  been  compelled  to  abandon  hrs  fettlement  by  the 
public  enemiesin  the  firMages  of  his  fettlement: — but  actual  fettlement 
intended  by  the  9th  fection  ccnfifts  in  clearing  fencing  and  cultivating 
two  acres  of  ground  at  lealt  on  each  one  hundred  acres,  erectinga  houfe 
thereon,  fit  for  the  habitation  of  man  and  a  refidence  continued  for  five 
years  next  following  his  firft  fettling,  if  he  mail  fo  long  live.     This 
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jkbd  of  fettlement  more  properly  deferves  the  name  of  impr 'ovem'eni '9, 
as  the  different  acts  to  be  performed  clearly  import.  This  will  fatis- 
factorily  explain  what  at  firff.  appeared  to  be  an  abfurdity  in  that  part 
of  the  provifo  which  declares  that  "  if  fuch  atlual  fettler  fhall  be  pre- 
"  vented  from  making  fuch  atlual  fettlement,  &c"  the  plain  meaning 
is,  that  if  a  perfon  has  once  occupied  land  with  an  intention  of  refiding 
.though  he  has  neither  cleared  or  fenced  any  land  and  is  forced  off  by 
the  enemies  of  the  United  States  before  he  could  make  the  improve- 
ments and  continue  thereon  for  five  years;  having  once  had  an  incipient 
title,  he  fhall  be  excufed  by  the  neceflity  which  prevented  his  doing 
what  the  law  required,  and  in  the  manner  required  : — or  if  the  war- 
rant holder  who  like  wife  has  an  incipient  title  although  he  never  put 
his  foot  upon  the  land  mall  be  prevented  by  the  fame  caufe  from  ma- 
king thefe  improvements,  &c.  he  too  ihall  be  excufed  if  as  is  required 
alfo  of  the  fettler  he  has  perfevered  in  his  endeavours  to  make  thofe 
improvements,  &c. 

But  what  it  becomes  fuch  a  grantee  to  do  before  he  can  claim  a 
patent  or  even  a  good  title,  is  quite  another  queftion  upon  which  I 
give  no  opinion. 

As  to  the  Plaintiffs  furveys  and  warrants  they  cannot  give  him  a 
title.  Not  the  furveys.  iff.  Becaufe  they  are  a  mere  defcription  of 
the  land  which  the  furveyor  is  authorised  by  the  eighth  fection  to 
make,  and  the  applicant  foi  the  warrant  is  directed  by  the  third  fec- 
tion  to  lodge  in  the  Land  Office  at  the  time  he  applies  for  the  warrant* 
It  is  merely  a  demarcation,  a  fpecial  location  of  the  land  intended'to 
be  appropriated  and  gives  notice  of  the  bounds  thereof,  that  others  may 
be  able  to  make  adjoining  locations  without  danger  of  interference 
this  is  not  fuch  a  furvey  as  is  returnable  fo  as  to  lay  the  foundation  of 
a  patent.  2d,  It  is  not  authorifed  by  a  warrant.  3d,  It  was  not 
for  an  aftual  fettler.  4th,  It  was  not  made  by  an  authorifed  furvey- 
or, if  you  believe  upon  the  evidence  that  the  authority  to  Steel,  was 
antedated,  and  given  after  the  furvey  was  returned.— Not  the  war- 
rant, iff,  Becaufe  it  was  not  a  warrant  of  title,  but  of  acceptance. 
2d,  It  is  not  founded  on  felt  lenient  but  improvement  and  if  it  had  re- 
cited the  confideration  to  be  actual  fettlement,  the  recital  would  have 
been  falfe  in  fact,  and  could  have  produced  no  legal  valid  confe- 
quence. 

As  to  the  caveat;  the  effect  of  it  was  to  clofe  the  doors  of  the  land 
office  againfr.  the  further  progrefs  of  the  Plaintiff  in  perfecting  his. 
title.  The  difmiflion  of  it  again  opened  the  door,  but  ftill  the  ques- 
tion as  to  title  is  open  for  examination  in  ejectment,  if  brought  within 
fix  months  and  the  patent  will  iffue  to  the  fuccefsful  party. 

The  Plaintiff  therefore  having  failed  to  fhew  a  title  fufficient  to 
enable  him  to  recover  in  this  action  it  is  unneceffary  to  fay  any  thing 
about  the  Defendants  title  and  your  verdict  ought  to  be  for  the  De- 
fendant. 

The  jury  found  for  the  Defendant. 
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Board  of  Property,  c2d  May  1800. 

f TENCH  COXE,   Secretary  Land  Office, 
PRESENT-  4  FRED.  A.  MUHLENBERG,  R.  G, 
(.SAMUEL  COCHRAN.  S.  G. 

0«  the  application  of  Mr.  A.  M*  Dow  ell, 1 
in  behalf  of  the  Holland  Company,    y 

The  Secretary  of  trie  land  office,  laid  before  the  Board,  three 
papers  from  James  r,  Randolph,  James  Birtch,  and  Daniel,  and 
John  Daniels,  defiring  their  three  feveral  caveats  againft.  Paul  Levi, 
and  C.  W.  Peale,  Mark  Potter,  and  William  and  Jofeph  Fry,  to 
be  withdrawn,  which  the  Board  directed  to  be  done- 

.  Note,  on  enquiry  it  is  found,  that  the  ufage  is  for  the  Secretary  to 
admit  the  withdrawing  of  caveats  upon  proper  grounds  being  to  him 
prefented. 

Extract,  TENCH  COXE,  Sec'ry. 

Land  Office. 

To  the  Secretary  of  the   Land  Office,  for  the  Commonwealth  of  Petm* 

sylvania. 

Whereas  I  have  entered  a  caveat  againft  irTuing  a  patent  for  a  traft 
of  land  fun-eyed  in  the  name  of  Mark  Potter,  fituated  in  Power's 
diftrict  in  the  county  of  Alleghany,  near  the  waters  of  little  Con- 
neaut  Lako,  I  do  hereby  requeit  that  the  lame  may  be  withdrawn, 
having  fettled  my  claim  with  Roger  Alden  agent  for  the  Holland 
Land  Company,  for  whofe  benefit  the  fame  has  been  furveyed,  and 
returned,  as  witnefs  my  hand  and  feal  this  23d  day  of  December,  io 
the  year  1799. 

In  prefence  of         }  JAMES  BIRTCH. 

HENRY  ESCHER.    $ 

I  CE  RTIFY  that  the  above  and  foregoing  is  an  extract  from  the 
minutes  of  the  Board  of  Property  of  Pennlylvania,  and  the  aclof  James 
Birtch  withdrawing  his  caveat,  a  true  copy  of  the  original  on  file  in 
the  Land  Office  of  Pennfylvania.  In  teftimony  whereof,  I  have  here- 
unto fet  my  hand,  and  the  feal  of  faid  office,  at  Lancafter  the  26th 
day  of  Auguft,  A.  D.  1800. 

TENCH  COXE, 
(L.  S.)  Secretary  of  the  Land  Office* 

I 
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An  Authentic  View  of  the  Progress  of  the  State  of 
Pennsylvania,  since  the  establishment  of  the  In 
dependence  of  the  United  States  of  America. 

By  Tench   Coxe.  . 

IT  was  in  the  year  1781,  that  the  Independence  of  the  United 
States  was  completely  ejlablijhed,  as  well  by  numerous  treaties  with 
foreign  powers,  as  by  the  operations  of  the  field.  It  was  then  that 
a  conviction  of  their  {lability  as  a  fovereign  ftate  firft  decided  the 
government  of  Great  Britain  to  feek  arrangements  with  America, 
as  an  independent  country.  It  is  from  that  epocha  therefore,  that 
we  inftitute  our  prefent  exhibition. 

From  1775  till  1781,  the  military  fervice,  by  land  and  fea,  had 
greatly  exhaufted  Pennfylvania.  In  many  refpe&s  its  refources  were 
reduced  below  their  condition,  under  the  defcendants  of  William 
Penn.  At  that  time  (A.  D.  1781.)  we  find  the  whole  territory  of  thi4 
opulent  and  profperous  commonwealth  remained  (as  it  had  been  ar- 
ranged before  the  feparation  from  England)  in  three  old,  and  eight 
new  counties  :  eleven,  in  all.  To  the  original  counties  of  Philadel- 
phia, Bucks  and  Chefter,  eftablifhed  by  William  Penn  himfelf,  -a 
courfe  of  profperity,  improvement  and  population,  had  made  it  ne- 
ceiTary  to  add  the  eight  new  counties  of  Northampton,  on  the  De- 
laware ;  Berks,  on  the  Schuylkill ;  and  Laneafter,  on  the  Sufque- 
hannah  ;  Northumberland,  on  both  fides  of  that  river  ;  the  counties 
of  York  and  Cumberland,  on  the  weft  fide  of  the  Sufquehannah  ; 
Bedford,  approaching  the  great  bends  of  the  Potomac  ;  and  Weft- 
moreland,  on  the  Monongahela,  Youghiogany,  Ohio  and  Alleghany. 

Thus  we  find  that  in  the  year  1781  there  were  only  eleven  counties 
in  Pennfylvania,  which  occupied,  as  appears  by  the  map,  about  three 
fifth  parts  of  the  furface  of  the  State.  The  remainder,  confiding  of 
about  eleven  millions  of  acres,  was  then  unpurchafed  of  the  Indians. 
It  was  afterwards  brought  at  a  fair  and  open  treaty  about  the  end  of 
the  la  ft  war. 

Notwith (landing  the  diftreffes  always  attendant  on  invafive  and 
revolutionary  wars,  the  progrefs  of  iettlement,  improvement  and 
population,  was  fuch,  that  in  the  year  1781,  a  new  county  called 
IVqflringlon,  was  necefTarily  erected  in  the  fouth-weftern  angle  of  the 
State,  to  the  fouthwaid  of  the  river  Ohio,  and  weftward  of  its 
Monongahela  branch  and  of  Pittsburg.  It  had,  in  1 793  about 
5,045   taxable  inhabitants,    and   4,500  militia.     A  fixth   part  of 
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Wajhington  county  has  alfo  beenHfmce  cut  off  to  form,  vith  a  part  <£. 
old  Wejlmor eland,  a  new  county  called  Alleghany,  at  the  head  of  the 
Ohio,  chiefly  weft  of  Alleghany  river,  of  which  Pittfburgh,  the  moft 
thriving  inland  town  in  America,  is  the  feat  of  county  juftice.  This 
county  of  Alleghany  (fometime  after  all  the  land  of  Pennfylvania  was 
bought  of  the  Indians  in  1784)  was  extended  to  lake  Erie,  to  the 
v/eftern  line  of  the  State,  and  to  the  line  of  New-York.  It  has  now 
in  it  above  5,000  taxable  inhabitants,  and  about  22,000  fouls.  It 
includes  the  town  of  Erie  at  Prefqu'ifle,  the  town  of  Water  ford  at 
L.e  Boeuf,  the  town  of  Meadeville  on  the  fouth  fide  of  French  creek, 
at  Caffewago  creek,  and  the  town  of  Franklin  and  fort  Franklin  at 
the  confluence  of  French  creek  and  Alleghany  river.  Out  of  the  fame 
flourifliing  county  of  Wafhington  has  alfo  been  erecled,  within  two 
years,  the  county  of  Greene  which  joins  to  Virginia,  on  the  fouth 
and  weft,  to  the  Monongahela  river  on  the  eaft,  and  old  Wafhington 
county  on  the  north.  It  is  v/atered  by  Ten  Mile  creek,  Ruff  and 
Whiteley  creeks,  Dunkards  and  Fifh  creek,  and  fome  of  the  ftreams 
of  Wheeling  creek.  It  will  be  underftood  then,  that  the  whole  weft- 
ern  boundary  of  Pennfylvania  is  now  occupied  in  the  fouth  part  by 
Greene  county,  in  the  north  part  by  Alleghany  county,  and  in  the 
middle  by  the  remainder  of  the  original  county  of  Wajloington. — - 
Thefe  three  counties  contain  now  the  wonderful  population  of  <jo,ooo 
peifons  :  and  as  the  new  countries  of  America  have  at  firft  an  unnatu- 
ral proportion  of  adult  and  middle-aged  males,  the  militia  of  that 
powerful  frontier  cannot  be  lefs  than  11  or  12,000  hardy  men. — 
This  frontier  is  defended  by  Lake  Erie,  on  which  is  a  flourifhing  town 
called  Erie,  with  fortifications  and  cannon,  and  a  force  upon  the  wa- 
ter. It  is  fituated  on  the  bafon  formed  in  the  lake,  by  the  peninfula 
or  Presqifijle.  There  is  alfo  in  the  fouthern  part  of  the  county  a 
fort  called  M'/nto/h,  at  the  confluence  of  the  Ohio  river  and  Big 
jjeaver  creek.  At  Pittfburg  there  is  alfo  a  refpeclable  Fort,  mount- 
ing cannon,  and  there  are  galliesupon  the  rivers  there.  At  Franklin 
and  Le  Bauf  or  IVaterford,  there  are  alfo  Forts.  The  new  fettle- 
mentson  the  lands  of  Congrefs,  weft  and  fouth-weft  of  Pennfylvania, 
and  the  north-weftern  counties  of  Virginia,  (namely  Ohio  county, 
&c.)  add  to  the  ftrength  of  this  frontier  :  and  the  counties  of  Somer- 
fet,  Fayette  and  Weftmoreland,  which  join  them  in  Pennfylvania, 
and  have  8,000  militia,  make  up,  altogether,  a  force  able  to  repel 
the  whole  of  the  Indian  tribes  that  now  remain.  But  the  jujlice  of 
Congrefs  has  fubdued  the  fpirit  of  the  Savages,  and  Indian  wars  will 
occur  there  no  more. 

In  1770  the  weftern  country  of  Pennfylvania  was  compofed  «f 
Cumberland,  Bedford  and  Weftmoreland,  and  contained  only  1501 
taxable  inhabitants.  Ten  years  after,  that  is  to  fay,  in  A.  D.  1780, 
the  fame  tra6t  of  country  had  more  than  doubled  its  taxable  inhabi- 
tants, which  were  found  to  be  3521  ;  and  in  twenty-three  year* 
more,  i.  e.  A.  D.  1793,  thofe  three  counties  were  found  to  have  fix- 
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teen  times  the  taxables  of  A.  D.  1760,  and  feven  times  the  taxable 
inhabitants  of  1770,  viz.  24,785  taxable  perfons.  From  Cumber- 
land, Bedford  and  Weftmoreland,  there  had,  by  that  time,  been 
made  the  five  new  counties  of  Wafhington,  Alleghany,  Huntingdon, 
Fayette  and  Mifflin.  Somerfet  and  Greene  have  fince  been  erecled 
out  of  the  fame  tract  of  country,  and  the  next  feflion  of  the  Legifla- 
ture  will   pive  birth  to  one  or  two  more,  to  accommodate  the  en- 

o  m 

creafing  fettlers.  Nearly  all  thefe  counties  are  weft  of  the  Alleghany 
mountain. 

The  county  of  Alleghany,  under  the  auipices  of  the  Population 
Company  and  the  Holland  Company,  and  of  many  active  private 
perfons,  has  encreafed  in  improvements,  mills,  roads,  fettlements, 
and  value,  more  rapidly  than  any  part  of  Pennfylvania,  or  indeed 
of  the  United  States.  It  is  computed,  on  good  ground,  that  there 
have  been  expended  by  the  State,  by  various  alTociated  native  and 
foreign  companies,  and  by  individuals,  in  money,  labour,  provifions 
for  workmen,  faw-mills,  grift-mills,  houfes,  clearings  of  land,  roads, 
&c.  about  one  million  of  dollars  within  the  laft  five  years  ;  and  a  po- 
pulation of  about  2,500  families  upon  2,500  farms  has  been  efta- 
blifhed,  befides  the  five  towns  at  Fort  M'Intofh,  Fort  Franklin, 
Meadeville,  Water  ford  and  Erie.  The  improvements  upon  every 
tract  have  added  treble  to  the  value  of  the  fettler's  lot  itfelf,  and 
greatly  raifed  the  worth  of  the  adjoining  and  interval  lands. 

Befides  this  effect  upon  the  fettled  landjs  themfelves,  and  thofe 
adjoining  and  adjacent,  thefe  great  improvements  in  Alleghany  coifn- 
ty,  and  the  progrefs  of  Greene,  Wafhington,  Weftmoreland,  So- 
roerfet  and  Huntingdon,  have  had  very  great  immediate  effects  upon 
ail  that  very  fine  body  of  lands  which  lies  eaft  of  Alleghany  river,  and 
weft  of  the  Allghany  mountains,  in  Lycoming,  Somerfet,  Hunting- 
don, and  the  northern  parts  of  Weftmoreland.  So  very  ftrong  and 
populous  a  frontier  as  that  formed  by  Greene,  Wafhington  and  Al- 
leghany, renders  all  the  country  of  Pennfylvania,  eaft  of  Alleghany 
river,  fo  perfectly  fafe,  and  free  from  all  pojjlhle  injury  or  interruption 
by  the  Indians,  that  it  is  peculiarly  well  calculated  for  fettlement  by 
the  peaceable  religious  focieties,  fuch  as  the  Friends  or  Quakers,  the 
Moravians  or  United  Brethren,  the  Menonijls  or  German  Baptifts, 
;md  the  Dunhards.  It  is  certain  too,  that  roads  will  be  immediately 
forced  through  Lycoming,  &c.  to  join  the  old  fettled  counties  of 
Northumberland,  &c.  to  the  great  new  fettlements  on  Lake  Erie, 
and  on  the  weft  fide  of  Alleghany  river.  Accordingly  we  find  the 
.Legislature  have  granted  money  to  make  a  road  from  Bald  Eagle  in 
Mifflin  county,  acrofs  the  Mufhannon  by  Philipjburg  on  that  ftream; 
thence  acrofs,  the  weft  branch  of  the  Sufquehannah  ;  thence  by  San- 
yiy  Lick  Salt  Spring  to  Toby's  creek  and  Alleghany  river.  They 
have  alfo  granted  money  for  a  road  from  Frankftown  through  the 
Cumbrian  or  Wtflfo  iettlsment,  and  town  of  Bcula,  which  is  under 
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the  direction  of  a  Clergyman  from  Wales,  Mr.  Morgan  J.  Rhces.* 
Other  grants  have  been  made  by  the  General  AlTembly  of  Pennfyl- 
vania  with  their  ufual  liberality,  and  will  be  repeated,  if  neceflary, 
for  new  fettlemeots. 

In  the  fame  year  1781,  the  old  county  of  Northumberland  occu- 
pied nearly  as  much  of  the  north  fide  of  Pennfylvania,  as  had  been 
then  purchafed  from  the  Indians.  The  title  of  the  natives  having 
been  bought  of  them,  the  county  of  Luzerne  on  both  fides  of  the  N. 
E.  branches  of  Sufquehannah,  and  the  county  of  Lycoming  on  both 
fides  of  the  W.  branch  of  Sufquehannah,  have  been  erected  to  ac- 
commodate the  actual  fettlers.  In  Lycoming  a  county  feat  of  jufKce 
has  been  eftablifhed  at  the  diftance  of  40  miles  beyond  the  town  of 
Sunbury,  which  remains  the  capital  of  Northumberland  county. — 
The  town  of  Northumberland,  oppofite  to  Sunbury,  is  alfo  advanc- 
ing, and  has  been  chofen  for  the  refidence  of  Dr.  Priejlly,  and  the 
Site  of  a  public  academy.  The  fettiements  on  the  W.  branch  of  Suf- 
quehannah, in  Lycoming  county,  have  been  extended  up  that  very 
fine  fiream  to  the  mouth  of  AnderfotCs  creek,  a  water  of  the  former, 
and  to  Chlnchcamoutch.  The  navigation  of  thofe  waters,  and  of 
Sinnemahoning  have  been  explored,  and  goods  have  been  carried  to 
the  head  of  that  creek,  thence  by  a  road  of  23  miles  to  the  head-wa- 
ters of  Alleghany ,  down  which  they  have  been  boated  to  Fort  Frank- 
lin. 

In  like  manner  out  of  the  northern  parts  of  the  county  of  North- 
ampton on  Delaware,  has  been  erected,  within  the  two  laft  years, 
the  new  county  of  Wayne,  which  occupies  the  north -eaftern  angle  of 
the  State,  joins  New  York  on  the  eaft  and  north,  and  lies  upon  the 
weft  bank  of  Delawate,  and  on  the  waters  of  Lehiwaxen,  Starrucca, 
Connewacta,  Equinunk  and  Shohockin.  It  is  well  interfered  with 
roads  for  a  new  country.  The  mod:  forward  fettiements  of  that 
country  are  principally  on  and  near  the  Lehiwaxen  and  Delaware. — 
Thefe  lands  and  thofe  of  Luzerne  are  entirely  free  from  any  poflibili- 
ty  of  interruption  by  the  Indians,  being  above  30c  miles  distant 
from  any  of  the  Indian  hunting  grounds.  In  fa6l,  all  Pennfylvania 
is  free  from  any  hazard  or  inconvenience  of  that  nature,  fince  the 
vigorous  eftablifhment  of  the  three  counties  of  Alleghany,  Wafnington 
and  Greene.  The  country  in  the  ltate  of  New-York,  along  the  north 
lines  of  Wayne  and  Luzerne  county,  and  a  part  of  Lycoming,  which 
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*  This  Settlement  merits  particular  obfervstion  and  confederation 
commenced  in  October  1796,  in  the  latitude  of  40  degrees  and  27  minutes. 
An  curly  Glow  fell  there  in  November.  But  the  rd'olute  and  hardy  Weifhmen 
who  compofe  the  body  of  fettlers)  went  formly  on  through  the  winter  feafon — 
They  had  more  difiiculty  in  regard  to  the  feafon,  and  the  high  once  of  prov:- 
fkms  then  current,  tban  can  well  occur  together  again,  in  any  new  fettlcmen;: 
yet  they  have  above  filty  houfes,  and  mills  erected,  3ud  more  than  250  fettlers. 
A  good  Library,  a  little  Society  of  Agriculture  and  Arts,  end  the  commence- 
ment of  a  Seminary  for  the  Education  of  Youth  in  their  growing  fettlement, 
ftdd  to  the  utility  of  their  eftablifiimcnt. 
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alfo  bounds  on  New-York,  is  pretty  well  fettled :  in  fome  parts  thickly. 
The  counties  of  Wayne,  Luzerne  and  Lycoming,  are  preferable  ia 
point  of  climate  to  the  lands  of  New  York,  and  the  Genefee  country, 
being  further  fouth.  It  is  therefore,  lefs  expenfive  of  forage  to  winter 
cattle.  The  navigation  of  Delaware,  Lehiwaxen  and  Sufquehannah, 
are  important  to  Wayne  county,  and  that  of  Sufquahannah  is  im- 
portant to  Luzerne.  It  is  in  Luzerne  that  a  number  of  French  fa- 
milies have  made  fome  liandfome  and  expenfive  fettlements,  which 
were  called  Asylum,  and  are  now  the  property  of  the  Asylum  Com- 
pany. 

Prom  the  former  county  of  Cumberland  there  have  been  erected, 
fmce  the  fame  date,  (1781)  the  new  counties  of  Mifflin  and  Hunting- 
don, on  the  Juniata  river,  a  branch  of  Sufquehannah.  Fayette 
county  has  been  erected  out  of  Weflmoreland,  between  the  fouthern 
heads  of  Ohio  ;  Somerfet  out  of  Bedford,  near  Potowmack  ;  Frank- 
lin, near  the  fame  river,  out  of  York.  In  fliort,  though  Pennfyl- 
vania,  nearly  iod  years  from  its  beginning,  had,  in  1781,  but  ele- 
ven counties,  all  which  were  then  erected  above  ten  years,  it  has 
been  fince  fo  profpercus  in  wealth,  population  and  improvement, 
that  fourteen  new  counties  have  been  added  in  the  fhort  fpace  of 
eighteen  years.  Thefe  are  in  every  quarter  of  its  territory,  from 
the  banks  of  the  Delaware  to  the  Ohio,  Alleghany  and  lake  Erie, 
and  from  the  line  of  New  York  on  the  north  to  that  which  feparates 
vis  from  the  ftates  of  Delaware,  Maryland  and  Virginia,  on  the 
fouth.  This  is  a  ftrong  evidence  of  the  progrefs  of  Pennfylvania,' 
exhibited  by  its  public  records:  a  certain  evidence. 

The  feat  of  the  government  of  this  State  has  been  recently  re- 
moved from  Philadelphia  to  Lancafter,  the  greatefr.  inland  town  in 
the  United  States,  fituated  in  a  very  rich,  improved,  and  populous 
country.  It  will,  before  a  long  time,  be  permanently  fixed  at  Co- 
lumbia, Harrifcurgh,  or  fome  other  place  on  the  river  Sufquehan- 
nah, which  will  not  at  all  dirninifli  the  trade  of  Philadelphia,  while 
it  will  greatly  promote  the  internal  improvement  of  the  State.  Two 
iiouriihing  villages  have  been  eftablifhed  on  the  left  bank  of  the  Juni- 
ata, at  Lewiflowo  and  Huntingdon,  as  the  feats  of  jufHce  for  the 
two  new  counties  of  Mifflin  and  Huntingdon.  Columbia  has  arilen 
on  the  eair  bank  of  Suiquehanoa  within  a  few  years.  Villages  are 
riling  in*  many  places - 

It  was  computed  that  the  exports  of  Philadelphia  to  all  the  other 
ftates,  and  to  all  foreign  and  Britifh  countries,  did  not  exceed,  in 
the  times  of  the  province,  two  millions  of  dollars,  nor  at  any  time 
before  1781.  In  the  war,  indeed,  they  were  reduced  much  below 
that  fiim.  But  they  have  been  in  our  befr.  year  fince,  Seventeen  mil- 
li&ris  and  a  half,  of  dollars,  and  have  been  on  an  average  of  three 
years  about  feven  times  as  much  to  foreign  countries  only  as  they  for- 
merly were  to  foreign,  BritiHi  and  American.  The  imports  are 
much  more  confiderablfej  which  in  any  other  time;  and  in  any  othe;- 
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country  would  appear  to  be  much  againft  its  profperity.  But  ?rt  pre- 
fent,  fo  much  property  is  thrown  into  our  country  by  fubftantial  and 
prudent  foreigners  from  the  diforders  in  Europe,  that  our  great  im- 
portations do  not  hurt  us.  We-  apply  to  improve  our  country,  to 
build  Houfes,  Mills,  Ships  &c.  with  many  of  the  articles  of  impor- 
tation. They  are  not  eaten,  drank,  worn  out,  or  diffipated  in  lux- 
ury, but  they  go  to  make  buildings  to  rent,  to  manuracture  iron, 
flour,  paper,  oil,  &c.  and  in  fnort  they  enter  into  our  permanent 
and  productive  capital Jlock,  and  are  not  confumed  in  our  annual  ex- 
pences  and  charges.  This  application  of  imported  goods  is  peculiar 
to  a  new,  improveable,  and  progrefling  country,  and  to  a  very  in- 
creafing  people,  as  we  are.  It  is  plain,  that  this  is  the  true  date 
of  the  matter,  for  though  we  import  much  more  than  our  great  ex- 
ports, yet  the  exchange  with  all  the  world  is  conflantly  in  our  fa- 
vour. 

Since  the  year  1781  alfo,  the  Banks  of  North  America,  the  Unit- 
ed States^  and  Pennfylvania,  and  the  Infurance  companies  of  North- 
America  and  Pennfylvania  have  been  eftablifhed  in  Philadelphia. 
Before  that  time  we  had  no  Banks  nor  had  we  any  Infurance  Com- 
panies. We  have  alfo  conftructed  an  excellent  Turnpike  road 
from  the  Delaware,  nearly  to  the  Sufquehannah. 

The  ftate  of  Pennfylvania  has  fold  to  private  perfons  all  her  new 
lands.  No  more  will  remain  to  be  fold  by  the  ftate  after  all  the  or- 
ders for  lands  fold  by  its  Government  fhall  be  difcharged  by  titles  for 
that  kind  of  property  to  their  amount.  This  is  greatly  in  favor  of 
thofe,  who  have  purehafed  lands,  or  mail  purchafe  them  at  the  pre- 
fent  moderate  rates. 

The  profperity  of  the  town  of  Baltimore  has  been  greater  than 
that  of  any  feaport  town  of  the  United  States,  judging  by  its  ex- 
ports. This  is  a  direct  proof  of  the  profperity  of  Pennfylvania, 
for  many  of  our  richeft  and  mod  productive  counties  lie  nearer  to 
Baltimore  than  to  Philadelphia.  The  iron-mafters,  the  millers  and 
others,  are  therefore  conflantly  induced  to  fend  their  produce  thi- 
ther, to  fave  part  of  the  charges  of  tranfportation.  As  a  proof  of 
this  there  is  actually,  a  very  great  competition  of  the  two  cities  to 
attract  the  internal  trade  of  Pennfylvania  by  canals  and  turnpike 
roads — a  competition  highly  beneficial  to  the  land  holders  of  Penn* 
fylvania.  The  fame  may  be  faid  in  regard  to  our  Potowmat  coun- 
ties and  Alexandria,  and  the  Federal  City  of  Waihington. 

Though  it  is  very  certain  that  this  ftate  ought  not  to  attempt, 
yet,  the  manufacture  of  filks,  fine  linens,  laces,  and  fuch  fabrics  ; 
yet  it  is  equally  true  that  mills,  (hops,  and  works  to  make  fifh*oil, 
flax-feed  oil,  paper  and  pafteboard,  nail-rods,  hollow  iron-ware, 
meet-iron  and  copper,  flour  and  meal,  leather,  wool,  hats,  bulky 
furniture  and  carriages,  grain  fpirits,  fruit  fpirits,  cane  fpirits, 
bter,  ale  and  porter,  refined  fugar,  candles,  ioap,  gunpowder,  can- 
non, (hells  and  bails,  board  gun-barrels,  giafs  and  earthen  ware, 
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mill-ftones,  grinditones,  whetflones,  fhips  boats,  cordage,  and  other 
bulky  and  brittle  things,  have  been  eftablifhed,  continued,  and  ex- 
tended in  Pennfylvania  with  profit  to  the  makers,  and  clear  and  great 
benefit  to  the  land-holder.  Every  operation  or  manufacture  that 
confumes  the  produce  of  this  country,  is  profitable  to  the  land- 
holders ;  and  every  thing  that  is  bulky,  and  many  things  that  are 
eafily  broken  in  the  carriage,  can  be  made  with  profit  in  Pennfylvania. 
Take  the  example  of  an  iron-furnace,  a  glafs-houfe,  or  an  earthen- 
ware manufactory.  If  lands  that  will  yield  thirty  bufhels  of  wheat 
per  acre,  when  cleared,  were  to  be  bought  at  twelve  millings  ster- 
ling, in  Alleghany  or  Lycoming,  the  trees  taken  off  them,  would 
carry  on  the  iron-works  without  any  expence  for  fuel ;  becaufe  the 
lands  when  cleared,  would  be  worth  much  more  than  before.  It  is 
alfo  certain  that  lands  of  the  poorefr.  quality,  if  covered  with  wood, 
for  manufacturers  fuel,  building,  &c.  may  be  purchafed  fo  as  to 
yield  an  inexhauftible  flock  to  make  iron,  earthen  ware,  glafs,  bark 
for  tanning,  burning  lime-ftone,  making  boards,  and  other  ufeful 
and  necefTary  things.  Such  lands  however  poor,  if  bought  low 
enough,  are  a  profitable  "  Deferred  Stock"  for  capitalists;  though 
good  lands  are  much  preferable  as  long  as  they  can  be  got  at  mode- 
rate prices.  It  is  known,  that  there  is  no  cleared  farm  land  in 
Europe,  however  rich,  that  is  worth  near  fo  much  per  acre  as  the 
wood  and  timber  growing  upon  an  adjoining  acre  of  uncleared 
land.  It  is  certainly  fo  even  in  many  parts  of  New-England,  New- 
Jerfey,  Delaware,  the  old  counties  of  Maryland,  &c.  The  ©ffrce 
of  the  Penn  family  was  clofed  in  Pennfylvania  in  1776.  At  that 
time  the  colt  and  charges  of  taking  up  lands,  and  procuring  a  know- 
ledge of  their  fituation,  was  nearly  as  high  as  many  good  lands  can  at 
this  time  be  bought  for  in  ready  money.  The  population  of  the  State 
was  then  fcarcely  230,00c  perfons,  and  is  now  probably  6co  coo, 
having  been  434,000  in  1790,  by  the  cenfus,  though  the  army  and 
navy  had  taken  off  fo  many  adult  men  from  1776  to  1783.  New- 
England,  New-Jerfey,  the  Eaftern  fhore  of  Maryland,  and  indeed 
all  Maryland  and  Delaware  ftates,  are  now  full ;  and  the  people  of 
all  Europe,  inftead  of  thofe  of  Great  Britain  alone,  are  received  to 
purchafe  lands,  and  purfue  trades  and  bnfinefs.  The  climate  of  the 
northern  half  of  Pennfylvania,  which  is  the  mofr.  unfettled,  and  of 
courfe  yet  the  cheapest,  is  that  in  which  the  winter  falling  weather 
is  generally  /now,  and  not  rain,  as  in  Maryland.  This  is  highly 
favourable  to  a  certainty  of  crops  ;  for  fnoiv  is  the  proper  and 
natural  covering  for  the  bofom  of  the  earth,  from  the  inclemencies, 
and  changes  of  winter. 

There  can  be  no  doubt,  but  that  prudent  purchafes  of  lands  in 
Pennfylvania,  and  elfewhere  in  America,  have,  for  150  years  part, 
been  very  profitable,  and  it  is  equally  clear  that  America  was  then 
itruggling  with  many  difficulties,  from  which  lhe  is  now  quite  free. 
It  is  alfo  clear  that  we  have  derived  great  advantages  from  the  free- 
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dom  of  our  commerce  and  of  our  arts  and  trades,  from  banks  and 
infurance  companies,  and  many  other  things  auxiliary  to  the  public 
operations  and  profperity ;  that  there  are  no  more  public  lands  in 
this  ftate  to  fell ;  that  private  perfons  will  at  this  time  fell  upon  mo- 
derate terms,  which  can  by  no  means  be  expected  to  continue  very 
long ;  that  our  population  is  now  very  great,  and  very  increafing  ; 
our  annual  improvements  very  confiderable,  the  dangers  and  expence3 
of  Indian  wars  entirely  at  an  end;  that  the  country  is  no  longer  a 
rude,  wild,  and  infantine  object  without  attractions  to  men  of  read- 
ing, information,  fcience,  and  tafte,  but  affords  to  perfons  of  leifure, 
property,  and  talents,  a  large  fhare  of  the  enjoyments  of  polifhed 
Jife,  while  it  yields  to  the  lefs  wealthy,  and  to  the  poor,  generous 
opportunities  of  real  comfort  and.  fpeedy  advancement  in  property 
and  bulinefs.  The  ftate  contains  a  large  fund  of  ufeful  knowledge, 
fldlful  and  willing  induftry,  and  money  to  promote  its  future  profpe- 
rity, and  it  has  formed  invaluable  connections  in  commerce,  trades, 
lands,  and  funds  with  our  lifter  ftates,  and  with  the  moft  refpecta- 
ble  nations  in  Europe,  and  their  colonies.  If  then  the  foreigner,  or: 
the  American  has  heretofore  found  great  and  certain  profit  in  the 
purchafe,  permanent  tenure,  improvement,  and  fales  of  lands  in 
Pennfylvania,  in  its  more  infant  ftate,  it  cannot  be  doubted  that  it 
will  afford  'fuperior  advantages  to  thofe5  who  purchafe  with  care* 
prudence  and  judgment  in  future. 


G 

At  a  Special  Meeting  of  the  Board  of  Property ,    \Stb  Dec.  I 797. 

5 DANIEL  BROADHEAD,  S.  G.  i         c  , 
JOHN  HALL,  Secr'y.  I  T    °J  *£ 

vpampiq   muxtci-friXT    x>    r>        \ -Land  Umce. 


{.FRANCIS  JOHNSTON,  R.  G. 


RESOLVED,  That  the  following  be  the  form  of  the  certi- 
ficate to  be  produced  to  the  Secretary  of  the  Land  Office,  before 
any  patents  (hall  iffue  for  land  lying  north  and  weft  of  the  rivers 
Ohio  and  Alleghany  and  Conewango  creek,  and  that  the  fame  be 
figned  by  the  proper  Deputy  Surveyor  of  the  diftrict  where  the  land 
lies,  and  by  the  Diftrict  Judge ;  or  two  juftices  of  the  peace  in  the 
yicinity  of  the  faid  land,  and  that  the  Secretary  caufe  the  faid  form 
with  this  refolution  to  be  publifhed  in  the  Pittiburgh  Gazette. 

We  do  hereby   certify  that  hath  made  or  caufed  to 

be  made  an  actual  fettlement  on  a  tract  of  land  containing 
acres,  lying  north  and  weft  of  the  rivers  Ohio,  and  Alleghany  and 
Conewango  creek,  fituate,  &c.  (here  defcribe  the  land)  by  clearing 

K 
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fencing,  and  cultivating,  at  lean:  two  acres  for  every  hundred  atfes, 
contained  in  the  fufvey  of  faid  tract — that  he  hath  erected  thereon 
a  meffuage  for  the  habitation  of  man,  and  refided,  or  cauied  a  farwi* 
fy  to  rtfide  thereon,  for  the  fpace  of  five  )ears  next  following  his 
firft  fettling  of  the  fame. 
(A  true  copy) 

JOHN  HALL, 
Secr'y  of  the  Land  Office* 


December  2 iff,   1707. 
THE   Board,  denrcus  of  eftablifhing  a  legal  form  of  a  Certify 
cats    to  be    produced    to  the  Secretary  of  the    Land-office   before 
patents  fliall  iilue  for  lands  lying  north  and  weft  of  tho  rivers  Ohio 
and  Alleghany   and  Conewango  creek,  wrote  to   Jared    Ingerfcll,. 
Ef  quire    Attorney-General,  for  his   opinion  and  directions  on  this 
fubjecT:,  to  which  they  received  the  following  reply,  viz. 
"  Gentlemen^ 
"  The  Certificate  propofed  by  you,   refpecting  the  lands  lying 
"  north  and  weft  of  the   rivers  Ohio   and  Alleghany  and   Cqne- 
"  wango  creek    appears  to  me  to  be  unexceptionable   in   its  form, 
"  piovided  you  add  a  Claufe  conformable  to  the  Piovifo  contained 
*    in  the  ninth  feclion,  that  where  the   fettler  or  grantee  has  been 
w  prevented  making  fuch  fettlement,  or  hath  been  driven  therefrom 
'*  by  force   of  arms  of    the   enemies    of  the   United    States,  and 
**  has    perfifted    in    his  endeavours  to  make    fuch   fettlement,  he 
u  is  entitled   as  if  fuch  fettlement  had  actually    been  made    and 
"  continued.*' 

"Whereupon,  the  Board  made  the  following  Refolution,  adopting 
the  annexed  form  of  Certificates,  viz. 

...  RefoKed,  That  the  following  be  the  form  of  the  Certificate  or 
Certificates,  to  be  produced  to  the  Secretary  of  the  Land  office  be- 
fore any  patent  or  patents  fliall  iflue  for  lands  lying  north  and  weft 
of  the  rivers  Ohio  and  Alleghany  and  Conewango  creek  and  that 
the  fame  be  figned  by  the  proper  Deputy-Surveyor  of  the  diftiict 
where  the  land  lies,  and  by  the  diftrict  Judge,  or  two  Juftices  of 
the  Peace,  in  the  vicinity  of  the  faid  land ;.  and  that  the  Secre- 
tary caufe  the  fame  form,  with  this  refolution,  to  be  publiflied  in  the 
Pittfburgh  Gazette  : 

"   We  do  hereby  certify,  fatisfaclory  proof  having  being  made  to 
us,  That  hath  made,  or  caufed  to  be  made,  an 

actual  iettlement  on  a  traft  of  land,  containing  acres,, 

lying  north  and  weft  of  the  livers  Ohio  and  Alleghany  and  Cone- 
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wango  creek,  fituat.e  &c.  (here  defcribe  the  land)  by  clearing,  fencing 
and  cultivating,  at  leaft  two  acres  for  every  hundred  acres  contained 
in  the  furvey  of  the  faid  tract  :  that  he  hath  erected,  or  caufed  to 
be  erected,  a  raefTuage  for  the  habitation  of  man,  and  refided,  or 
caufed  a  family  to  refide  thereon,  for  the  fpace  of  five  years  next 
following  his  firft  fettling  the  fame." 

Or, 
"  We  do  hereby  certify,  That  the  grantee 

or  fettler,  hath  been  prevented  from  making  a  fettlenient  on  a  tract 
of  land,  containing  fituate,  &c. 

conformable  to  the  Provifo,  contained  in  the  ninth  feetion  of  the 
A&,  entitled  "An  A<5t  for  the  fale  of  vacant  lands  within 
this  Commonwealth,"  pafTed  the  third  day  of  April,  1792,  by 
force  of  arms  of  the  enemies  of  the  United  States ;  and  that  he, 
the  faid  ,  hath  perfifted  in  his  endeavours  to 

make  fuch  fettlement." 

I  CERTIFY,  That  the  above,  and  foregoing,  is  a  true  copy  of 
a  Minute  of  the  Board  of  Property  of  Peanfylvania,  entered  in 
Minute  of  Property  Book,  No.  5,  pages  259  and  260,  remaining 
in  the  Oifice  of  the  Secretary  of  the  Land-office  of  Pennfylvania. 
In  testimony  whereof,  I  have  hereunto  fet  my  hand  and  feal  of  the 
i.and-orfice  aforefaid,  at  Lancafter,  this  14th  day  of  February, 
1803. 

(L.  S.)  ANDREW  ELLICOTT,  Sec, 

Land  office. 

The  Form  of  Patent  adopted  in  Cafe  of  Prevention,   and  iffued  to  the 

Company. 

THE  COMMONWEALTH  OF  PENNSYLVANIA. 

To  all  to  ivbom  thefe  Prefnts  Jhall  come.  Greeting.; 

KNOW  YE,    That  in  con- 
(L.   S.)  THO.  MIFFLIN.         federation  of  the  monies  paid  by 

John  Melbeck,  into  the  Re- 
ceiver-General's Office  of  this 
Commonwealth,  at  the  granting,  of"  the  Warrant  herein  after  men- 
tioned,  and  of  the  fum  of  three  pounds  eight  (hillings  and  nine- 
pence,  lawful  money,  now  paid  by  Wilhem  Willink,  Nicolaas  Vaa 
Staphorft,  Pieter  Stadnitfki  Chriftiaan  Van  Eeghen,  Hendriek 
Vollenhoven,  and  Rutgert  Jan  Schimmelpenninck,  into  the  faid 
Office ;  and  aifo  in  confideration  of  the  faid  Wilhem  Wil- 
link, Nicolaas  Van  Staphorft,  Pieter  Stadnitfki,  Chriftiaan  Van 
Eeahen,  Hendriek  Vollenhoven,  and  Rutgerc  Jan  Schimmelpen- 
ninck, having  made  it  appear  to  the  Board  of  Property,  that  they 
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were,  by  force  of  arms  of  the  enemies  of  the  United  States,  pre- 
vented from  making  fuch  fettlement  on  the  herein  after  defcribed 
tract  of  ]and,  as  is  required  by  the  ninth  feclion  of  an  Aft  of  the 
General  AiTembly  of  this  Commonwealth,  paffed  the  third  day  of 
April,    17Q2,  entitled  "  An  Acl  for  the  fale  of  vacant  lands  with- 
in this  Commonwealth,*'  within  the  time   therein  mentioned,  and 
that  they  the  faid  Wilhem  Willink,  Nicolaas  Van  Staphorft,   Pieter 
Stadnitfki,  Chriftiaan   Van   Eeghen,  Hendrick   Vollenhoven,    and 
Rutgert  Jan  Schimmelpenninck,  have  perfifted  in  their  endeavours 
to  make  fuch  fettlement,  there  is  granted  by  the  faid  Commonwealth 
unto  the  faid    Wilhem  Willink,    Nicolaas   Van   Staphorft.,  Pieter 
Stadnitfki,   Chriftiaan    Van   Eeghen,  Hendrick  Vollenhoven,    an£ 
Rutgert  Jan   Schimmelpenninck,  of  the  city  of  Amfterdam,  a  cer- 
tain tract  of  land  called  Normandy,  fituate  in  diftridt  No.  2,  north 
and  weft  of  the  rivers  Ohio  and  Alleghany,  in  Alleghany  county, 
beginning  at  an  Ironwood  ;  thence  by  land  of  Charles  W.  Peale,  fouth 
three  hundred  and  twenty  perches,  to  a  red  oak  ;  thence  by  land  of 
Michael  Canner,  weft    two   hundred  and  thirteen  perches,  to  an 
oak;  thence  by  land  of  William  Cameron  and  land  of  Peter  Bayn- 
ton..  north,  three  hundred  and  twenty  perches,  to  a  white  oak;  and 
thence  by  land   of  Ifaac  Paxton,  eaft,  two  hundred  and  thirteen 
perches,  to   the  beginning,  containing  four  hundred  and  ope  acres 
one  hundred  and  fifty  perches,   and  the   allowance  of  fix  per  cent, 
foe  roads,  Sec.   [which  faid  tradl  was  furveyed  in  purfuance  of  a 
Warrant,  dated  the  eighteenth  day  of  April,    1792,  granted  to  the 
faid  John  Melbeck,  who  by  deed,  dated  the  fifth  day  of  January, 
1797,  conveyed  the  faid  trad  to  the  faid  Wilhem  Willink,  Ni- 
colaas Van   Staphorft,    Pieter  Stadnitfki,  Chriftiaan  Van  Eeghen, 
Hendrick  Vollenhoven,  and  Rutgert  Jan  Schimmelpenninck.]  with 
the  appurtenances.     To    have  to  hold  the  faid  trafl:  or  parcel  of 
land,   with  the  appurtenances,  unto  the  faid  Wilhem  Willink,  Ni- 
colaas Van   Staphorft,    Pieter  Stadnitfki,  Chriftiaan  Van  Eeghen, 
Hendrick  Vollenhoven,  and  Rutgert  Jan  Schimmelpenninck,  "their 
heirs  and  afligns,  to  the  ufe  of  the  laid  Wilhem  Willink,  Nicolaas  Van 
Staphorft,  Pieter  Stadnitlki,  Chriftiaan  Van  Eeghen,  Hendrick  Vol- 
lenhoven, and  Rutgert  Jan  Schimmelpenninck,  their  heirs  and  afligns 
forever,    free  and  clear  of   all    reftrictions    and  refervations  as  to 
Mines,   Royalties,  Quit-rents,  or  otherwife,  excepting  and  referv- 
Sng  only  the  fifth  part  of  all  Gold  and  Silver  Ore,°  for  the  ufe 
of  this  Commonwealth,  to  be  delivered  at  the  pitt's  mouth,   clear 
of  all  charges.       IN    WITNESS  whereof,    THOMAS    MIF- 
FLIN,   Governor    of    the  faid  Commonwealth,    hath  hereto  fet 
his  Hand,  and  caufed  the  State  Seal  to  be  hereunto  affixed,  the 
feveritli  day  of  October,    in  the  year  of  our  Lord  one  thoufand 
feveri  hundred  and  ninety-nine,    and    of   the  Commonwealth    tfcf 
ilwenty-foijrth, 
'"    Aiteft, 

JAMES  TRIMBLE,  Dep.  Sec'ry. 
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N.  O. 

Extract  from  the  Journals  of  the  Senate, 

TUESDAT,  Feb.  9,   1802.     Page  157. 

MR.  FINDLEY,  from  the  Committee  to  whom  was  referred 
on  die  2 1  ft  of  January  laft,  the  Petition  of  the  Subfcribers  there- 
to, made  Report ;  and  the  fame  was  read  as  follows    to   wit ; 

The  Committee,  to  whom  was  referred,  on  the  21ft  of  Janu- 
ary laft,  the  Petition  refpecting  Lands  weft  of  the  Ohio  and  Al- 
leghany rivers,   and  of  Conewango  creek,  report, 

That,  having  examined  the  faid  Petition,  they  obferve,  that  it 
fets  forth  the  following  particulars,  as  matter  of  Complaint,  viz. 
That  though  the  Law  paiTed  the  3d  day  of  April,  1792,  grant- 
ing Lands  in  that  part  of  the  State,  was  intended  and  calculated 
for  the  encouragement  and  accommodation  of  actual  Settlers  only  ; 
that,  nevertheless,  the  intention  of  the  Legiflature,  exprefTed  in 
the  faid  Law  has  hitherto  been,  in  a  great  meafure,  perverted, 
by  large  Companies  of  Land-fpeculators,  &c.  having  engrolTed 
much  of  the  faid  Land,  which  they  continue  to  hold  under  War- 
rants, without  fulfilling  the  conditions  of  actual  Settlement,  &c. 
enjoined  by  the  Law  ;  and  that,  in  many  inftances,  the  faid  Warrant- 
holders  have  obtained  Patents  from  the  State,  on  Certificates  that 
they  have  been  prevented  from  making  the  Settlement  and  Im- 
provement, which  the  Law  requires;  which  Certificates,  the  Peti- 
tioners alledge,  are  not  only  in  terms  contrary  to  Law,  but  frau- 
dulently obtained  :  And  the  Petitioners  conclude  by  praying,  that 
the  fubject  matter  of  their  Complaint  may  undergo  a  Legiilative 
Decifion. 

The  Committee  have  likewife  examined  the  Law,  under  which 
the  fubjects  of  Complaint  are  alledged  to  have  taken  place  ;  and 
they  obferve,  that  it  is  exprefsly  declared,  in  the  ninth  Section 
thereof,  that  no  Warrant  to  be  iiTued,  nor  Survey  to  be  made, 
(hall  veft  any  Title  in  or  to  the  Lands  therein  mentioned,  uniefs 
the  Grantee  has,  prior  to  the  date  of  fuch  Warrant,  made,  or 
caufed  to  be  made,  an  actual  Settlement  thereon  ;  or,  within  the 
fpace  of  two  years,  next  after  the  date  of  the  fame,  make,  or 
caufe  to  be  made,  an  actual  Settlement  thereon. 

This  Declaration,  however,  is  followed  by  a  provifion  in  favor 
of  thofe  who  (hall,  by  force  of  the  arms  of  the  Enemies  of  the 
United  States,  be  prevented  from  making  fuch  actual  .'  ettlement, 
or  be  driven  therefrom;  On  condition,  however,  that  they  perfift 
in  their  endeavour  to  make  fuch  actual  Settlement. 
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The  Committee  are  of  opinion,  that  the  Ad  of  the  3d  of  April, 
1792,  being  in  the  nature  of  a  Contract  with  the  actual  Settler;  he 
having  performed  the  Condition  precedent;  which,  agreeably  to 
that  Law,  muft  take  place  before  any  legal  Title  can  veSl;  the  ad- 
verfe  Claim  between  the  Holders  of  Warrants  and  adual  Settlers, 
depending  on  fubftantial  matters  of  Fad,  mull  and  ought  to  be  left 
io  a  Court  and  Jury  of  the  Vicinage. 

The  distribution  of  the  Legislative,  Executive,  and  Judicial 
Powers  of  Government,  into  feparate  and  diStind  Departments,  be- 
ing a  fundamental  Principle  in  Republican  Governments,  and  effen- 
tial  to  the  prefervation  of  Liberty,  and  protection  of  Property,  and 
explicitly  recognized  in  both  the  Federal  and  State  Constitutions ; 
which  the  Members  of  this  Houfe  are  exptefsly  fworn  to  fupport'j 
the  Legiflaiure  canr.ot  invade  the  Province  of  the  Judiciary,  without 
a  perverfion  of  thofe  Constitutions,  and  a  violation  of  their  folemn 
Oaths. 

To  make  Legislative  Grants,  and  Rules  of  Conduct  fof  the  Citi- 
zens and  the  Executive  and  Judicial  Departments  of  Government,  13 
the  Province  of  the  Legislature.  A  Law,  for  a  rule  of  Conduct, 
may  be  altered  or  repealed*;  but  a  Grant,  for  a  valuable  Considera- 
tion, cannot  be  revoked  by  a  Legislative  Act  ;  nor  a  Contract  im- 
paired, if  the  Conditions  are  performed;  not  only  becaufe  the  doing 
fo  is  inconfiftent  with  the  Principles  of  all  free  Governments;  but 
becaufe  the  Constitution  of  this  State  declares,  that  no  expojl  faBp 
Law,  nor  any  Law  impairing  Contracts,  Shall  be  made:  /^nd  the 
Federal  Constitution  alfo  exprefsly  forbids  expojl  fafto  Laws  to  be 
enacted. 

From  a  view  of  the  State  of  Fa6ts  fet  forth  in  the  Petition,  com- 
pared with  the  Principles  herein  expreffed,  the  Committee  offer  the 
following  Refolution: 

Refolved,  That  the  matters  fet  forth  in  the  Petition,  being  fuch  as 
are  only  proper  fubjeds  for  the  Decision  of  a  Court  and  Jury  of  the 
Vicinage,  the  Prayer  thereof  ought  not  now  to  be  granted  by  the 
Legislature. 


P. 


AN   ACT  to  fettle  the  Cotitrover/ies  ar'ifing  from  contending   Claims 
Ja  Lands  within  that  Part  of  the  Territory  of  this  Commonwealth 
North  and  IVefl  of  the  Rivers  Ohio  and  Alleghany  and  Conewango 
Creek.  Vol.  5.  page  153. 

WHEREAS  by  the  ninth  fedion  of  an  Act  of  General  ASTem- 
fcty,  paSTed  the  3d  day  .of  April,   1792,  entitled  "  An  Ad  for  the 
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fitleof  the  vacant  lands  within  this  Commonwealth,5,it  U  enacted,  that 
•*  no  warrant  or  fuivey  to  be  iflued  01  made  in  purluance  of  the  faid 
Act  for  lands  lying  north  and   weft  of  the  rivers  Ohio  and  Alle- 
ghany and  Conewango  cretk,  mall  veft  any  title  in  or  to  the  lands 
therein  mentioned,  unlels  the  grantee  has,  prior  to  the  date  of  fuch 
warrant,  made,  or  cauled  to  be  made,  or  mail  within  the  fpace  of 
two  years  next  after  the  date  of  the  fame,   make,  or  caufe  to  be 
made,  an  actual  fettlcment  thereon,  by  clearing,  fencing,  and  culti- 
vating, at  leaft  two  acres  for  every  hundred  acres  contained  in  one 
/urvey,  erecting  thereon  a  meffuage  for  the  habitation  of  man,  and 
feiiding,  or  caufing  a  family  to  re'ide  thereon,  tor  the  fpace  of  five 
years  next  following  his  firit  Settlement  of  the  fame,  if  he  or  fhe  (hall 
fo  long  live  j  and  in  default  of  fuch  actual  fettling  and  residence,  it 
mall  and  may  be  lawful  to  and  for  this  Commonwealth  to  iflue  new 
Warrants  to  other  actual  fettlers  for  the  faid  lands  or  any  part  there- 
of, reciting  the  original  warrants,  and  that  actual  fettiements  and  rc- 
/idence  have  not  been  made  in  purfuance  thereof ;  and  fo,  as  often  as 
defaults  fnall  be  made,  for  the  time  and  in  the  manner  aforefaid  j 
Which  new  grants  fnall  be  under  and  fubject  to  all  and  every  the  re- 
gulations contained  in  this  Act :   Provided,  That  if  any  fuch  actual 
fettler,  or  any  grantee,  in  any  fuch  original  or  fuceeeding  warrant, 
fhall  by  force  of  arms  of  the  enemies  of  the  United  States    be  pre- 
vented from  making  fuch  actual  fettlement,  or  be  driven  therefrom, 
and  fhall  perfift  in  his  endeavours  to  make  fuch  actual  fettlement  as 
aforefaid,  then,  in  either  cafe,  he  and  his  heirs  fnall  be  entitled  to 
have  and  hold  the  faid  lands,  in  the  fame  manner  as  if  the  actual  fet- 
tlement had  been  made  and  continued  :"     AND  whereas  applica- 
tions have  been  made  and  are  making  to  the  Land-oiTice  for  new  war- 
rants, in  cafes  where  the  applicants  are  of  opinion  that  the  original 
warrantees  are   barred   from   claiming  title  by  their  own  default,  in 
not  complying  with  the  conditions  required  in  the  fection  above  re- 
cited ;    and  although  it  appears,  from  the  Act  aforefaid,  the  Com- 
monwealth regarded  a  full  compliance  with  thofe  conditions  of  fettle- 
ment, improvementandrefidence,asan  indifpenfible  part  of  thepurchafs 
or  confideraticn  of  the  lands  fo  granted ;  yet,  as  much  confufion  might 
arife,  if  the  State  were  to  continue  to  grant  lands,  which,   in  con- 
fequence  of  former  Acts,  may  have  become  the  property  of  others  : 
AND  whereas  it  appears,  on  the  one  hand,  by  the  Reprefentations  of 
the  Agents  of  certain  Companies,  called  the  "  Holland  Company  &  the 
PopulationCompany"  to  the  Legiflature  of  this  Commonwealth,  that 
they  complain  of  cei  tain  lawlefs  men  having  intruded  on  the  lands  within 
the  claims  of  the  faid  Companies,  which  claim  appears  to  extend  ove? 
the  greater  part  of  the  territory  of  this  Commonwealcb,  fttuate  north 
and  weft  of  the  rivers  Ohio  and  Alleghany  and  Conewango  creek 
praying  for  the  interpofition  of  the  Legiflature,  and  ftating,  That  the 
claims  of  the  faid  Companies   arife  fiorn    warrants  and  patents  duly 
applied  for,  and  fairly  iilued  and  granted  by  the  Officers  of  the  ILar.d* 
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office  of  this  Commonwealth,  under  the  provifions  of  the  Ad  afore- 
faid  ;  and,  on  the  other  hand,  it  appears,  that  petitions  and  repre* 
fenlations  have  alfo  been  made  to  the  Legiflature  of  this  Common- 
wealth, by  and  on  the  part  of  a  number  of  perfons,  calling  them- 
felves  adual  Settlers,  and  Itating,  That  they  have  fettled  and  im- 
proved a  confiderable  part  of  the  land  lying  within  the  claims  of  the 
aforefaid  Companies,  in  confequence  of  the  Ad  aforefaid,  inviting 
'them  fo  to  do;  that,  in  moil  inilances,  when  they  began  their  im- 
provements, the  lands  were,  to  the  bed  of  their  knowledge,  vacant 
and  unoccupied  ;  and  that  fince  their  fettlement,  they  have  been 
much  harraffed  and  threatened  by  the  Agents  of  the  Companies 
aforefaid  :  AND  whereas  it  is  indifpenfibly  neceffary,  that  the  peace 
of  that  part  of  the  State  mould  be  preferved,  and  complete  juftice 
done  to  all  parties  interefted,  as  fpeedily  and  effedually  as  poflible  : 
AND  whereas  it  hath  been  intimated  to  the  Legiflature,  that  from  the 
prefent  diftraded  and  agitated  flate  of  the  public  mind,  between  thofe 
eonfliding  claims  in  that,  part  of  the  State,  a  fair  and  impartial  trial 
cannot  be  obtained,  where  fo  many  perfons  are  diredly  or  indiredly 
interefted  in  the  event  of  the  decifion:  AND  whereas  the  Compa- 
nies aforefaid,  by  their  application  to  the  Supreme  Court  of  this  Com- 
monwealth, for  a  Mandamus,  to  compel  the  Secretary  of  the  Land- 
office  to  complete  their  titles,  did  endeavour  to  put  the  queftion  be- 
tween them  and  this  Commonwealth  fairly  to  ifTue  before  the  Judi- 
ciary: AND  whereas  it  is  jufl  and  proper,  that  the  quefHons,  both 
of  Law  and  of  Fad,  arifing  under  the  Ad  aforefaid,  mould  be  fully, 
fairly,  and  fpeedily  heard  and  decided  ;  and  the  validity  of  all  thofe 
titles  that  have  been  i/Tued  under  certain  Certificates  of  Juftices  of 
the  Peace,  within  the  territory  aforefaid,  known  by  the  name  of 
Prevention  Certificates  determined  as  well  for  the  diredion  of  the 
Officers  of  the  Land-office,  on  behalf  of  this  Commonwealth,  as 
for  fettling  the  exifting  difputes  between  fuch  grantees  as  have  omit- 
ted or  negleded  to  make  the  fettlements,  improvements,  and  refi- 
dence,  enjoined  by  the  Ad  aforefaid  ;  and  the  perfons  adually  in 
poffieffion  of  the  fame  lands,  and  claiming  under  the  provifions  of 
the  fame  Ad  :  Therefore, 

Sedion  I.  Be  it  evaded  by  the  Senate  andHoufe  ofReprefentativesofthe 
Coiv.ir.oniveahh  of  Pennfy/vania,  in  General Jijftmbly  met,  and  it  is  hereby 
enacted  by  the  authority  of  the  fame,  That  at  fome  time  and  place  (not 
exceeding  three  months  from  the  firffc  day  of  the  month  of  April, 
of  the  prefent  year,  as  mall  be  moft  convenient  to  the  Judges  of  the 
Supreme  Court  of  this  Commonwealth,  or  the  majority  of  them,  it 
(hall  be  the  duty  of  the  faid  Judges,  and  they  are  hereby  enjoined 
and  required  to  meet  together,  and  devife  fome  method,  either  by 
means  of  a  feigned  ifTue,  or  otherwife,  as  in  their  judgment  fhall 
feem  bed  of  bringing  before  a  Court  and  Jury,  to  be  holden  as  here- 
in after  is  direded,  the  following  queflions,  refpeding  the  claims  to 
land  within  that  part  of  the  territory  of  this  State  north  and  weft  of 
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the  rivers  Ohio  and  Alleghany  and  Conewango  creek,  to  Witi  Am 
Warrants  heretofore  granted  under  the  Ad  of  the  3d  day  of  April, 
1792,  valid  and  effectual  in  lav/  againft  this  Commonwealth,  fo  as 
to  bar  this  Commonwealth  from  granting  the  fame  land  to  other  ap- 
plicants under  the  Act  aforefaid,  in  cafes  where  the  warrantees  have 
hot  fully  and  fairly  complied  with  the  conditions  of  fettlement,  im- 
provement and  refidence,  required  by  the  faid  Act,  at  any  time  be- 
fore the  date  of  fuch  warrants  refpedively,  or  within   two  years 
after  ?     Are  the  titles  that  have  ifliied  from   the  Land-office,  under 
the  Act  aforefaid,  whether  by  warrant  or  patent,  good  and  effectual 
m  law  againft  this  Commonwealth,  or  any  perfon  claiming  under  the 
Act  aforefaid,  in  cafes  where  fuch  titles  have  ifTued  on  the  authority 
and  have  been  grounded  upon  the  certificates  of  two  Juftices  of  the 
Peace,  ufually  called  Prevention  Certificates,  without  any  other  evi- 
dence  being  given  of  the  nature  and  circumftances  of  fuch  prevention, 
whereby,  as  is  alleged,    the  conditions  of  fettlement,  improvement 
and  refidence,  required  by  the   faid  Ad,  could  not  be  complied 
with  ?     And  as  foon  as  the  faid  Judges  have  devifed  the  form  in 
which  the  queftions  above  ftated  mall  be  brought  to  a  hearing  and 
decifion  before  a  Court  and  Jury  as  aforefaid,  they  (hall  tranfmit  the 
fame  to  the  Governor  of  this  Commonwealth,  whofe  duty  it  (hall 
be,  with  the  afliftance  of  the  Attorney-General  of  this  Common- 
wealth, to  carry  the  fame  into  effect,  without  delay. 

Sec.  II.  Be  it  enabled  by  the  authority  aforefaid,  That  for  the  pur- 
pofe  of  hearing  and  deciding  on  the  queftions  aforefaid,  and  the 
fads  relating  thereto,  a  Jury  fhall  be  fummoned>  according  to  the 
method  'to  be  appointed  by  the  Judges  aforefaid,  confiding  of  the 
ufual  number  of  difinterefted  perfons,  inhabitants  of  the  counties  of 
Northumberland  and  Lycoming j  which  Jury  fhall  be  fummoned, 
impannelled,  and  fworn  or  affirmed,  at  the  Court-houfe  at  Sunbury, 
in  the  faid  county  of  Northumberland,  at  fuch  time  as  to  the  faid 
Judges,  or  a  majority  of  them,  fhall  be  moft  convenient,  provided 
the  fame  be  not  deferred  beyond  the  firft  Monday  in  December* 
next,  at  which  time  and  place  the  Judges  of  the  Supreme  Court 
aforefaid,  or  the  majority  of  them,  fhall  meet,  for  the  purpofe  of  hearing 
and  trying  the  queftions  aforefaid,  and  the  fads  relating  thereto, in  con- 
junction with  the  faid  Jury,  in  the  ufual  manner;  at  which  triafand* 
hearing  it  fhall  be  competent  to  the  faid  Jury,  under  the  conftitutional 
direction  of  the  Court,  to  decide  upon  the  law  and  upon  the  facts, 
and  if  they  think  fit,  to  bring  in  a  general  verdict  thereon  ;  and  it 
fhall  alfo  be  competent  to  any  perfon,  party  in  the  controverfy,  to 
offer  evidence  of  the  nature  and  circumftances  of  the  Prevention 
Certificates  aforefaid,  and  of  the  circumftances  of  the  country  at 
the  time  to  which  the  faid  certificates  relate,  and  alfo  of  every  other 
fad  tending  to  illuftrate  the  queftions  aforefaid,  or  to  induce  a  full 
inveftigation  and  fair  decifion  thereon,  which  the  Court  fhall  confider 
as  evidence  competent  to  be  offered  according  to  the  ufual  rules  of 
law.  L 
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Sec.  III.  Be  it  enafted  by  the  authority  afore/aid,  That  it  fhall  be 
the  duty  of  the  faid  Judges,  at  their  meeting  aforefaid,  within  three 
months  from  the  firft  day  of  April  next,  to  devife  and  direct  in  what 
manner  and  undei  what  circumftances  parties  fhall  be  admitted  to 
the  faid  fuit,  and  what  notice  or  notices  fhall  be  refpe&ively  given 
relating  to  the  fame;  and  they  fhall  have  power  alfo  to  direct  the 
Secretary  of  the  Land-office  to  attend  at  the  faid  trial  with  fuch 
books,  papers  and  documents,  as  they  may  think  fit  to  fpecify,  or  he 
may  deem  material  to  be  produced  and  confulted  thereat ;  and  it 
fhall  be  the  duty  of  the  faid  Judges  to  certify  the  verdict  of  the  Jury 
and  the  judgment  of  the  Court,  on  the  trial  aforefaid,  to  the  Governor 
of  this  Commonwealth,  previous  to  the  meeting  of  the  next  Le- 
giflature. 

Sec.  IV.  And  in  order  to  prevent  the  confufion  that  would  arife 
from  iffuing  different  warrants  for  the  fame  land  and  to  prevent  law- 
fuits  in  future,  refpe&ing  grants  from  the  Land-office,  under  the 
aforefaid  Act  of  April  the  3d,  1792,  BeitenaBedby  the  authority  afore- 
faid, That  from  and  after  the  pairing  of  this  Ac!,  the  Secretary  of 
the  Land-office  ftiall  not  grant  any  new  warrant  for  land  which  he 
has  reafon  to  believe  hath  been  already  taken  up  under  a  former 
warrrant;  but,  in  all  fuch  cafes,  he  fhall  caufe  a  duplicate  copy  of 
the  application  to  be  made,  on  which  duplicate  copy  he  fhall  write 
his  name,  with  the  day  and  year  in  which  it  was  prefented,  and  he 
fhall  file  the  original  in  his  office,  and  deliver  the  copy  to  the  party 
applying  :  Provided  always,  That  on  every  application  fo  to  be  made 
and  filed,  fhall  be  certified,  on  the  oath  or  affirmation  of  one  difin- 
terefled  witnefs,  that  the  perfon  making  fuch  application,  or  in  v/hofe 
behalf  fuch  application  is  made,  is  in  actual  poffeflion  of  the  land 
applied  for  ;  and  fuch  certificate  fhall  mention  alfo  the  time  when 
fuch  pofTemon  was  taken  ;  and  the  application  fo  filed  in  the  Secre- 
tary's-office fhall  be  entitled  to  the  fame  force  and  effect  and  the  fame 
priority  in  granting  warrants  to  actual  fettlers  as  though  the  warrant* 
had  been  granted  at  the  time  when  the  applications  were  filed  ;  and 
mould  the  decifion  of  the  Court  and  Jury  at  the  trial  aforefaid,  be 
in  favor  of  the  claims  of  the  actual  fettlers,  the  Secretary  of  the 
Land-office  fhall  proceed  to  grant  the  warrants,  upon  the  purchafe- 
money  being  paid  according  to  the  priority  of  the  applications  filed 
in  his  office. 

Sec.  V.  Be  it  further  enaSed  by  the  authority  aforefaid,  That  itf 
fnall  be  lawful  for  the  Governor  of  this  Commonwealth  to  appoints 
not  more  than  two  Counfel,  learned  in  the  law,  to  affifr  the  Attorney 
General  at  the  faid  trial  on  the  part  of  this  Commonwealth. 

ISAAC  WEAVER,  jun.  Speaker 
of  the  Houfe  of  Reprefentatives. 

SAMUEL  MACLAY,  Speaher- 
of  the  Senate, 
.Approved — April  2d,   1 8^2 

THO  :  M'KEAN,  Gov.  Com.  Perm. 
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Q.  R. 

Containing  an  account  of  tbe  proceedings  before 
the  Legislature,  during  the  passage  of  the  preced- 
ing act. 

Upon  the  report  of  the  preceding  bill,  in  the 
Senate,  the  following  memorial,  of  the  Holland 
Company,  was  presented. 

To    the   Honorable  the   Senate,  and  Houfe  of  Representatives  of  the 
Commonwealth  of  Pennfylvanla. 

THE  Memorial  and  Reprefentation,  of  Wilhem  Wtilink, 
Nicolaas  Van  Staphorst,  Pieter  Stadnitfki,  Chriftiaan  Van  Egben, 
Frederick  Vollenhoven,  and  Rutgert,  Jan  Schimmelpenninck,  aflb- 
ciated  under  the  name  of  the  Holland  Land  Company, 

Respectfully  sh ewe th, 

THAT  a  former  Legifiature  of  Pennfylvania,  by  an  a&  entitled 
"  An  Act  for  the  fale  of  the  vacant  land  within  this  Commonwealth" 
paffed  on  the  3d  day  of  April,  A.  D,  1792,  offered  for  fale  the 
land  north  and  weft  of  the  rivers  Ohio  and  Alleghany,  and  wed  of 
Conewango  creek,  on  the  terms  mentioned  in  that  act.  Your  me- 
morialists in  purfuance  thereof  purchafed  on  the  faith  of  the  Common- 
wealth 1162  Warrants  for  which  the  fum  of  ninety  two  thoufand 
nine  hundred  and  fixty  dollars,  was  paid  in  the  years  1792*  and 
1793,  into  the  treafury  of  the  Commonwealth  being  the  purchafe 
money  thereof.  Your  memorialifts  without  further  delay  forwarded 
the  warrants  to  the  proper  deputy  furveyors,  and  made  every  exertion 
in  their  power  to  procure  furveys  thereon  and  to  fettle  and  improve 
the  lands  furveyed,  in  conformity  to  the  faid  act,  by  employing  agents, 
purchafing  and  forwarding  provifions  and  implements  of  hufbandry, 
and  inviting  and  bringing  on  fettlers  by  liberal  offers;  a  particular 
detail  of  which  proceedings  is  contained  in  the  depofition  of  Roger 
Alden,  Efq.  the  General  Agent,  employed  in  this  fervice,  and 
whofe  conftant  refidence  has  been  in  that  country,  a  copy  of  which 
depofition  is  hereto  annexed,  as  part  of  this  memorial,  and  your  me- 
morialists pray  may  be  read  therewith.  In  the  purfuit  of  thefe  ob- 
jects which  was  unremittingly  continued  each  and  every  year  from  its 
commencement,  your  memorialifts  had  expended  on  the  1  ft  of  Janu- 
ary, A.  D.  1800,  in  cafh  including  the  purchafe  money  aforefaid,  the 
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fum  of  four  hundred  and  three  thoufand  one  hundred  and  fixty  nine 
dollars  and  eighteen  cents ;  and  fince  that  time  the  further  fum  of 
forty  thoufand  dollars,  making  in  the  whole  at  this  time  the  fum  of 
four  hundred  and  forty  three  thoufand  one  hundred  and  fixty  nine 
dollars,  and  eighteen  cents.  Your  memorialifts  beg  leave  to  recall 
to  the  recollection  of  your  Honorable  Houfe,  the  fituation  of  the 
veftern  country,  in  the  year  1792,  and  fubfequent  until  the  treaty 
of  peace,  with  the  Indians  in  December,  1 795,  by  referring  to  the 
MefTages  of  the  Governor  to  the  Legislature,  during  thofe  years  as 
entered  on  the  Journals  of  your  houfe,  and  to  fundry  Acts  of  AfTem- 
bly,  parTed  during  that  time,  and  particularly  to  thofe  contained  in 
the  3d  volume  of  the  Laws,  pages  19,   177,  335. 

Your  memorialifts  beg  leave  further,  to  reprefent  that  other  war- 
rant holders  afibciated  under  the  name  of  the  Pennfylvania  Popula- 
tion Company,  purchafed  about  the  fame  time,  with  your  memoria- 
lifts 1140  warrants,  and  paid  therefor  to  the  Commonwealth,  ninety 
one  thoufand  two  hundred  dollars  purchafe  money,  purfuing  a  fimi- 
Jar  plan  of  fettlement,  and  improvement  with  your  memorialifts  and 
expending  in  the  courfe  of  the  fame  period  in  the  advancement  of  the 
objects  contemplated  in  the  act  of  April  1792,  a  fum  of  money 
which  on  the  lft  of  January,  A.  D.  1801;  amounted  to  two  hun- 
dred and  forty  three  thoufand  four  hundred  and  twelve  dollars,  in* 
eluding  the  purchafe  money  aforefaid,  which  fum  added  to  the  fum 
expended  by  your  memorialifts,  amounts  to  fix  hundred  and  eighty 
fix  thoufand  five  hundred  and  eighty  one  dollars  and  eighteen  cents, 
expended  in  about  eight  years,  by  thefe  two  Companies  alone,  for  the 
fettlement,  and  improvement  of  the  weftern  parts  of  Pennfylvania, 
and  which  on  a  comparifon  with  the  expences  of  the  civil  lift  of  the 
Commonwealth,  for  the  fame  period  will  amount  very  nearly,  if  not 
quite  to  the  fame  fum. 

Your  memorialifts  have  been  thus  particular  in  detailing  items  in 
order  to  difprove  the  affertions  of  a  clafs  of  men,  who  have  intruded 
on  their  lands,  calling  themfelves  actual  fettlers,  and  who  have  peti- 
tioned your  Honorable  Houfe,  and  endeavoured  in  their  petitions  to 
(Hgmatife  your  memorialifts  by  the  moft  opprobious  epithets  :  and  to 
evince  that  it  has  been  the  real  and  fincere  defire  of  your  memorialifts, 
to  advance  the  beft  intereftsof  the  State,  they  flatter  themfelves  they 
can  with  an  honeft  pride  affert,  that  owiag  to  their  exertions  and  thole 
of  the  Pennfylvania  Population  Company,  this  part  of  the  State  has 
advanced  more  rapidly  in  improvement  and  cultivation  than  any 
other  in  the  fame  time  :  and  to  further  declare  that  had  their  purcha- 
ies  not  been  made,  that  country  would  at  this  time  exhibit  the  fame 
appearance  of  the  northern,  and  north-weftern  parts  of  Lycoming 
County.  It  was  the  companies  aforefaid,  that  tranfported  at  great 
trouble,  and  expenfe  from  the  State  of  New  York,  and  diftant  parts 
pi  Pennfylvania,  provifions  for  the  fupport  of  the  fettlers  before  the 
Country  could  fupply  any,  which  practice  they  continued  until  the  pea-. 
|pte  could  fupply  themfelves. 
:.  - 
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In  December,  A.  D.  1797,  the  Board  of  Property,  (who  were 
the  constitutional  organ  eftablimed  by  the  Act  of  April,  1792,  to 
carry  the  fame  into  effect,  fo  far  as  it  depended  on  the  Common- 
wealth) under  the  fandion  of  the  opinion  of  the  Attorney-General, 
pointed  out  the  mode  of  proof  neceSTary  for  warrant-holders  to  pro- 
cure to  entitle  them  to  patents  for  their  lands,  which  was  published 
in  the  Pittsburgh  Gazette  for  public  and  general  information.  Your 
Memorialists  proceeded  in  conformity  to  their  directions,  and  patents 
were  granted  to  them  for  876  tracts  of  the  1 162  purchafed,  and  pa- 
tents for  the  remainder  would  have  been  granted,  had  not  fome  in- 
accuracies appeared  in  the  returns  of  furvey  of  the  remainder,  which 
induced  your  Memorialifts  to  obtain  an  order  for  a  re-furvey,  which 
was  duly  executed,  and  on  the  return  of  the  re-furveys  applications 
for  patents  were  renewed  :  bat  at  this  time  other  Gentlemen  consti- 
tuted the  Board  of  Property,  and  their  opinion  differing  from  the 
former  Board,  an  application  was  made  to  the  Supreme  Court  for  a 
Mandamus  to  order  patents  to  be  granted  your  Memorialifts  on  the 
re-furveys  above  mentioned.  After  argument,  the  Chief-Juftice  de- 
livered his  opinion,  declaring  it  to  be,  that  the  titles  of  your  Memo- 
rialifts were  perfected  under  the  Act :  Judges  Yeates  and  Smith 
were  of  opinion  they  were  not  yet  compleated  ;  and  Judge  Bracken- 
ridge  gave  no  opinion.  As  the  opinions  of  the  Judges  exprefs  their 
fentiments  fully  on  the  fubject,  your  Memorialifts  have  procured  co- 
pies thereof,  which  they  have  annexed,  and  exhibit  with  their  me- 
morial, for  the  fatisfaction  of  your  honorable  Houfe, 

Your  Memorialifts  being  informed  that  petitions  from  the  Intru- 
ders aforementioned  were  prefented  to  your  honourable  Houfe,  were 
happy  to  find  by  the  report  of  the  Committee  to  whom  the  petitions 
were  referred,  and  entered  on  the  Journals  of  the  Senate  on  the  9th 
inftant,  (a)  were  of  opinion,  "that  as  the  adverfe  claim  between  the  hol- 
ders of  warrants  and  actual  fettlers  depend  upon  fubftantial  matters 
of  fact,  they  ought  to  be  left  to  a  Court  and  Jury  of  the  vicinage. 
That  the  distribution  of  the  Legislative,  Executive  and  Judicial 
Powers  of  Government,  into  feparate  and  diftinct  departments,  be- 
ing a  fundamental  principle  in  Republican  Governments,  and  effen- 
tial  to  the  prefervation  of  liberty  and  protection  of  property,  and  ex- 
plicitly recognized  in  both  the  Federal  and  State  Constitutions,  which 
the  Members  of  the  Houfe  are  exprefsly  fworn  to  fupport,  the  Le- 
gislature cannot  evade  the  province  of  the  Judiciary,  without  a  per- 
verfion  of  thofe  Constitutions  and  a  violation  of  their  folemn  oaths. 

"  To  make  Legislative  Grants  and  Rules  of  Conduct  for  the  Ci- 
tizens and  the  Executive  and  Judicial  Departments  of  Government, 
is  the  province  of  the  Legislature*  A  Law  for  a  Rule  of  Conduct 
may  be  altered  or  repealed;  but  a  Grant  for  a  valuable  consideration 
cannot  be  revoked  by  a  Legislative  Act ;  nor  a  contract  impaired, 
if  the  conditions  are  performed,  not  only  fo,  becaufe  the  doing  fo 
&  inconfiftent  with  the  principles  of  all  free  Governments ;  but  be- 

(.«)  Vide  ante.  p.  77. 
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caufe  the  Conftitution  of  this  State  declares,  that  no  estpojt  faclo  law, 
nor  any  law  impairing  contrasts,  fhall  be  made :  and  the  Foederal 
Conftitution  alfo  exprefsly  forbids  expqfl  faclo  laws  to  be  enacted. 

"From  a  view  of  the  ftate  of  fails  fet  forth  in  the  petition  compared 
with  the  principles  herein  exprefTed,  the  Committee  offer  the  follow- 
ing Refolution  : 

"  Refolved,  That  the  matters  fet  forth  in  the  petition  being  fuch  as 
are  only  proper  fubjecls  for  the  decifion  of  a  Court  and  Jury  of  the 
vicinage,  the  prayer  thereof  ought  not  now  to  be  granted  by  the  Le- 
giflature.'5 

That  after  fuch  unequivocal  teftimony  on  the  part  of  the  Senate, 
of  the  facred  regard  entertained  by  them  for  the  rights  of  individuals, 
the  jurifdiction  and  authority  of  Courts  of  Juftice,  and  the  injunc- 
tions of  the  Conftitution  :  your  Memorialifts  have  feen  with  furprife 
and  regret  a  Bill  read  in  the  Senate,  without  having  been  made  the 
fubject  of  previous  confideration,  agreeably  to  the  forms  of  your  Ho- 
nourable Houfe,  and  made  the  order  for  this  day,  which  in  its  prin- 
ciples and  operation  tends  to  proftrate  ^he  extenfive  interefts  of  your 
Memorialifts,  to  the  aggrandizement  of  a  clafs  of  men  who  have  af- 
fumed  the  character  of" aclual  fettlers,  but  whofe  appropriate  and  legal 
name  is  that  of  aclual  intruders.  To  enter  into  a  detail  of  the  evi- 
dences arifing  on  the  face  of  the  Bill,  of  its  tendency  to  injure  the 
rights  of  your  Memorialifts  and  advance  the  pretentions  of  their  op- 
ponents, would  exceed  the  bounds  which  their  refpect  for  your  Ho- 
nourable Body  has  prefcribed  to  this  reprefentation  :  but  they  cannot 
forbear  to  notice  that  it  affumes,  as  the  fubjecl:  of  legiflation.  the  fti- 
pulations  of  matters  of  contract,  which  in  the  eye  of  reafon,  and 
tinder  the  provifions  of  both  the  State  and  Federal  Conftitutions, 
can  be>the  fubjecl  of  Judicial  Cognizance  only:  That  it  unnecefTarily 
abounds  with  numerous  and  partial  recitals  of  Sections  of  the  Act 
of  the  3d  of  April,  1  792,  the  principal  part  of  which  have  been 
already  acted  upon  by  Courts  of  Juftice,  and  for  no  other 
©ftenfible  object  than  that  of  indirectly  undoing  what  has  been 
already  done  by  judicial  decifion  :  That  it  ofteniibly  purports  to 
prefcribe  the  form  of  the  teftimony  and  the  manner  of  its  ad- 
miflion  (things  compleatly  afcertained  already)  of  the  fads  required 
by  that  Law  and  in  its  enacting  parts  undertakes  to  declare  what 
the  teftimony  itfelf  fhall  be,  thereby  afTuming  a  power  in  one 
of  the  parties  to  the  contract  to  put  his  own  conftruclion  to  his 
own  bargain  :  That  it  takes  for  granted,  that  lands  regularly  fur- 
veyed  in  parfuance  of  legal  warrants  on  which  actual  fettlements 
and  improvements  have  not  been  made  agreeably  to  the  Act  of 
the  3d  of  April,  1792,  (though  fuch  fettlements  and  improve- 
ments are  by  the  very  terms  of  the  Act,  and  the  then  ftate  of  the 
country,  excufed  from  being  made)  are  forfeited;  and  liable  to  be 
applied  for  by  jicrfons  who  have  intruded  and  fat  down  upon  them  j 
vhichaffuinptiou  is  not  only  utterly  denied  to  have  any  exiftenceinrea* 
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fori  or  law,  but  as  far  as  can  be  collected  from  the  decifions  of  Courts 
of  Jufiice  on  that  Act  never  will  be  eftablifhed,  unlefs  indeed  it  mould 
go  into  effect,  under  the  ex  parte  proceedings  contemplated  by  this 
Bill.  Your  Memorialifts  forbear  to  notice  the  peculiar  phrafeology 
and  the  novel  mode  of  procuring  evidence,  which  itprefcribes  under 
a  conviction  that  the  juflice  and  integrity  of  your  Honourable  Houfe 
will  afford  an  opportunity  for  illuflration  on  the  heads  contained 
id  it. 

(Signed) 

JAMES  GIBSON,  Attorney  for 
the  Holland  Land  Company, 
Lunc after t  February  24,   1802. 


I  DO  hereby  Certify,  That  the  foregoing  twenty-two  pages 
contain  true  copies  of  the  Memorial  of  James  Gibfon,  Attorney  for 
the  Holland  Land  Company,  and  the  opinions  of  the  Judges,  and 
the  ftatement  of  Roger  Alden,  which  accompanied  the  faid  Memo- 
rial, with  their  dilburfements,  taken  from  the  original  papers  now  ont 
the  files  of  the  Senate  of  Pennfylvania. 

GEORGE  BRYAN,  Clerk. 

Lancajier,  Pennfylvania, \ 
April  16,    1802.         \ 

For  the  Opinions  and  Depojition  above  mentioned,    midt  ante,    p» 
a'3.  p.  48* 


Extract  from  the  Journals  of  the  Senate  on  the 
subject  of  the  preceding  Memorial,    Page  199. 

IN     SENATE, 

Wednefday,  February  24,   1S02. 

MR.  WHITEHILL  prefented  the  Memorial  and  Reprefea- 
tation  of  James  Gibfon,  Attorney  for  the  Holland  Land  Company, 
(together  with  papers  containing  the  opinions  of  three  of  the  Judges 
of  the  Supreme  Court,  &c.  upon  the  fubject  of  the  Memorial)  dat- 
ing divers  circumftances  relative  to  lands  held  by  faid  Company  uni 
der  the  Commonwealth,  remonftrating  againft  the  provisoes  of  a 
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Bill  now  before  the  Senate,  for  the  fale  of  vacant  lands,  Sec.  and 
praying  that  an  opportunity  may  be  afforded  for  an  illuftration  on  the 
heads  contained  in  faid  BilJ,  &c.  and  the  fame,  together  with  the 
papers  connected  therewith,  were  read,  and 
Laid  upon  the  table. 

On  motion  of  Mr.  Whitehill,  feconded  by  Mr.  Findley,  and  by 
fpecial  order, 

The  Memorial  and  Reprefentation  of  James   Gibfon,  Attorney 
for  the  Holland  Land  Company,  was  read  the  fecond  time. 
Whereupon, 

On  motion  of  Mr.  Whitehill,  feconded  by  Mr.  Gurney, 

Refolved,  That  the  faid  Memorial  and  Reprefentation  be  referred 
to  the  Committee  to  whom  was  referred  the  Bill,  entitled  "  A  Sup- 
plement to  an  Act,  entitled  "  An  Act  for  the  fale  of  vacant  lands 
within  this  Commonwealth." 

Friday,  March  5,   1802.     Pape  219. 

Mr.  Findley,  from  the  Committee  to  whom  was  committed  the 
Bill,  intitled  "  A  Supplement  to  an  Act,  entitled  "  An  Acl:  for 
the  fale  of  vacant  lands  within  this  Commonwealth,"  and  alfo  the 
Memorial  of  James  Gibfon,  Attorney  for  the  Holland  Land  Com- 
pany, on  the  fubject  of  faid  Bill,  reported  the  BilJ,  with  amend- 
ments} and  the  fame  was  read  as  reported. 


Memorial  presented  to  the  House  of  Represen- 
tatives, against  the  Bill,  March  5th,   1802. 

To  the  Honorable  the   Senate,  and  Houfe  of  Eeprefentatives   of  the 
Commonwealth  of  Pennfylvania. 

THE  Memorial  and  Reprefentation  of  Wilhem  Willink* 
Nicolaas  Van  Staphorst,  Pieter  Stadnitiki,  Chriftiaan  Van  Eghen, 
Frederick  Vollenhoven,  and  Rutgert  Jan  Shimmelpenninck,  aflb- 
ciated  under  the  name  of  the  Holland  Land  Company. 

Respectfully  sheweth, 

THAT  a  former  Legiflature  of  Pennfylvania,  by  an  act  enti- 
tled "  An  Act  for  the  Sale  of  the  vacant  land,  within  this  Com- 
monwealth paffed  on  the  3d  day  of  April,  A.  D.  1792,  offered  for 
fale  the  land  north  and  weft  of  the  rivers  Ohio  and  Alleghany,  and 
weft  of  Conewango  creek,  on  the  terms  mentioned  in  that  act. — 
Your  memorialifts  in  purfuance  thereof  purchafed  on  the  faith  of  the 
Commonwealth   1162  warrants  for  which  the  fum  of  ninety-tw« 
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thoufand  nine  hundred   and   fixty  dollars,  were  paid    in  the  year* 
1792  and  1793,  mt0  the  Treafury  of  the  Commonwealth  being  the 
purchafe  money  thereof.     Your  memorialifts  without  further  delay 
forwarded  the  warrants  to  the  proper  Deputy  Surveyors  and  made 
every  exertion  in  their  power  to  procure  furveys  thereon,  and  to  fet- 
tle and  improve  the  lands  furveyed  in  conformity  to  the  faid  Act,  by 
employing  agents,  purchafing   and  forwarding  provifions  and  imple- 
ments of  hufbandry,  and  inviting  and  bringing  on  fettlers  by  liberal 
offers,  a  particular  detail  of  which  proceedings  is  contained   in   the 
depofition  of  Roger  Alden,  Efquire,  the  general  agent  employed 
in  this  fervice,  and  whofe  conftant   refidence  has  been  in  that  coun- 
try; a  copy  of  which   depofition   is  hereto  annexed  as  part  of  this 
Memorial,  and  your  Memorialifts  pray  may  be  read  therewith.     In 
the  purfuit  of  thefe  objects,  which  was  unremittingly  continued  each 
and  every  year   from  its  commencement,  your  Memorialifts  had  ex- 
pended on  the  firft  of  January,  A.  D.  1800,  in  cafh,  including  the 
purchafe-money  aforefaid,  the  fum  of  four  hundred  and  three  thou- 
fand one  hundred  and  fixty-nine   dollars   and  eighteen  cents;  and 
fince  that  time  the  further  fum  of  forty  thoufand  dollars,  making  in 
the  whole,  at   this  time,  the  fum  of  four  hundred  and  forty-three 
thoufand  one  hundred  and  fixty-nine  dollars  and  eighteen   cents.— 
Your  Memorialifts  beg  leave  to  recall  to  the  recollection  of  your  Ho- 
nourable Houfe,  the  fituation  of  the  weftern   country  in   the  year 
1  792,  and  fubfequent  until  the  treaty  of  peace  with  the  Indians  in 
December  1795,  by  referring  to  the  MefTages  of  the  Governor  to 
the  Legiflature,  during  thofe  years,  as  entered  on  the  Journals  of 
your  Houfe,  and  to  fundry  Acts  of  AfTembly  paffed  during  that  time, 
and  particularly  to  thofe  contained   in  the  3d  Volume  of  the  Laws, 
pages  19,    177,  335. 

Your  Memorialifts  beg  leave  further  to  reprefent  that  other  war- 
rant-holders afibciated  under  the  name  of  the  Pennfylvania  Popula- 
tion Company,  purchafed  about  the  fame  time,  with  your  Memori- 
alifts, 1 140  warrants,  and  paid  therefor  to  the  Commonwealth, 
ninety-one  thoufand  two  hundred  dollars,  purchafe  money,  purfuing 
a  fimilar  plan  of  fettlement  and  improvement  with  your  Memorialifts, 
and  expending  in  the  courfe  of  the  fame  period,  in  the  advance- 
ment of  the  objects  contemplated  in  the  Act  of  April  1792,  a  fum 
of  money,  which  on  the  firft  of  January,  A.  D.  i8or,  amounted 
to  two  hundred  and  forty-three  thoufand  four  hundred  and  twelve 
dollars,  including  the  purchafe-money  aforefaid,  which  fum,  added 
to  the  fum  expended  by  your  Memorialifts,  amounts  to  fix  hundred 
and  eighty-fix  thoufand  five  hundred  and  eighty-one  dollars  and 
eighteen  cents,  expended  in  about  eight  years,  by  thefe  two  Com- 
panies alone,  for  the  fettlement  and  improvement  of  the  weftern 
parts  of  Pennfylvania,  and  which  on  a  comparifon  with  the  expences 
of  the  Civil  Lift  of  the  Commonwealth,  for  the  fame  period,  will 
amount  very  nearly,  if  not  quite,  to  the  fame  fum. 

M 
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Your  Mefnc'rialifts  have  been  thus  particular  in  detailing  items  in- 
order  to  difpfove  the  affertions  of  a  clafs  of  men  who  h-ave  intruded 
on  their  lands,  sailing  themfelves  actual  fettlers,  and  who  have  peti- 
tioned your  Honourable  Houfe,  and  endeavoured  in  their  petitions 
to  ftigmatize  your  Memorialifts  by  the  mod  approbrious  epithets.—" 
And  to  evince  that  it  has  been  the  real  and  fincere  delire  of  your 
Memotialifts  to  advance  the  be  ft  interefts  of  the  State,  they  flatter 
themfelves  they  can  with  an  honeft  pride  affert,  that  owing  to  their 
exertions  and  thofe  of  the  Population  Company,  this  part  of  the 
State  has  advanced  more  rapidly  in  improvement  and  Cultivation  than 
any  other  in  the  fame  time,  and  to  further  declare  that  had  their  pur-* 
chafes  not  been  made,  that  country  would  at  this  time  exhibit  the 
fame  appearance  of  the  northern  and  north- weftem  parts  of  Lycom- 
ing county.  It  was  the  Gompanies  aforefaid  that  transported  at  great 
trouble  and  expence,  from  the  State  of  New-York  and  diftant  parts 
of  Pennfylvania,  provifions  for  the  fupport  of  the  fettlers  before  the 
country  could  fupply  any,  which  practice  they  continued  until  the 
people  could  fupply  themfelves. 

In   December,  A.  D.   1797,  the  Board  of  Property  (who  were 
the  conftiiutional  organ    eftabiifhed  by  the  Act  of  April,   1792,  to> 
carry  the    fame  into   effect,  fo  far  as  it  depended  on  the  Common- 
wealth) under  the  fanction  of  the  opinion  of  the  Attorney-General, 
pointed  out  the  mode  of  proof  necelTary  for  warrant-holders  to  pro- 
cure, to  entitle  them  to  patents  for  their  lands,  which  was  published 
in  the  Pittfburgh  Gazette  for  public  and  general  information.     Your 
Memorialifts  proceeded  in  conformity  to  thefe  directions,  and  patents 
were  granted  to  them  for  876  tracts  of  the    1162  purchafed  ;  and 
patents  for  the  remainder  would  have  been   granted,  had  not  fomc 
inaccuracies  appeared  in   the   returns  of  furvey  of  the   remainder, 
which  induced  your  Memorialifts  to  obtain  an  order  for  a  re-furvey, 
which  was  duly  executed  j  and  on  the  return  of  the  re-furveys,   ap- 
plication for  patents  was  renewed:  but  at  this  time  other  Gentlemen 
conftituted  the  Board  of  Property,  and  their  opinion  differing  from 
the  former  Board,  an  application  Was  made  to  the  Supreme  Court 
for  a  Mandamus  to  order  patents  to  be  granted  your  Memorialifts  on 
the  re-furveys  above  mentioned.     After  argument,  the  Chief-Juftice 
delivered  his  opinion,  declaring  it  to  be  "  That  the  tkles  of  your 
Memorialifts  were  perfected  under  the  Act :" — Judges-  Yeates  and 
Smith   were  of  opinion,  "  they   were   not  yet  compleated  ;" — and 
Judge  Brackenridge  gave   no  opinion.     As  thefe  opinions   of  the 
Judges  exprefs  their  fentiments  fully  on  the  fubject,  your  Memoria- 
lifts have  procured  copies   thereof;  which  they  have  annexed  and 
exhibit  with  their  Memorial  for  the  fatisfaction  of  your  Honourable 
Houfe. 

Your  Memorialifts  relying  on  the  integrity,  wifdom  and  juftice  of 
your  Honourable  Body,  confidently  hope  that  on  a  fubject  fo  intereft- 
ing  to  your  Memorialifts  and  to.   all  other  warrant-holders,  and  id 
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-momentous  to  the  State,  it  will  be  confidered  as  a  matter  of  indi-f- 
penfable  obligation  "  to  hear  both  fides'* — That  latisfactory  informa- 
tion may  precede  the  call  to  action — Prefuming  that  this  rule,  which 
has  become  a  maxim  among  mankind  in  their  enquiries  after  truth, 
will  be  confidered  as  the  fureft  guide  to  the  attainment  of  that  firft 
of  objects,  on  this  important  fubject  :  We  hop?  to  evince  to  the  fa- 
tisfaction  of  your  Honourable  Houfe  that  the  illiberal  abuie,  with 
which  the  petitions  prefented  to  your  Honourable  Body  by  men  af- 
fuming  the  title  of  ailua]  Settlers,  (but  whofe  real  defcription  is  chat 
of  a&ual  Intruders)  againftyour  Memorialifts  is  utterly  without  foun- 
dation ;  and  that  io  Far  from  meriting  fuch  opprobrium,  we  save, 
though  foreigners,  uniformly  evinced  an  unequivocal  attachment  to 
the  principles  of  your  Government,  and  efficiently  contributed  to  the 
iupport  of  your  revolutionary  exertions,  when  even  hope  and  human 
fortitude  were  put  to  their  ievereft  trial,  by  procuring  and  fecuring 
/or  you  the  Loan  in  Holland. 

That  in  our  purchafes  (now  the  fubjecl:  of  complaint)  \yt  were 
preceded  by  your  own  invitations,  and  that  by  placing  implicit  confi- 
dence in  the  plighted  faith  of  Pennfyivania,  till  then  and  yet  un- 
stained, we  paid  into  your  coffers  and  difburfed  in  the  improvement 
and  amelioration  of  your  wilderneiTes  into  a  ftate  of  fociety,  four 
hundred  and  forty-three  thoufand  one  hundred  and  fixty-nine  dol- 
lars and  eighteen  cents. 

That  our  conftant  command  of  the  means  always  put  it  in  our 
power  to  have  met  the  letter  of  our  engagements,  had  not  a  favage 
war,  which  we  could  not  forefee,  and  which  the  Government  itfeif 
was  not  able  to  prevent,  and  which  the  Act  itfclf  provided  againft, 
damped  the  enterprife  and  chilled  the  fp:?  it  of  emigration  into  that 
quarter  :  and  that  fince  holtilities  have  ceafed,  the  lawlefs  aggref- 
fions  and  intrufions  of  our  opponents  (many  of  whom  have  fattened 
upon  our  generofity  and  accommodation)  have  never  ceaftd  to  be  the 
conftant  caufe  of  embarrafTmept  and  interruption.  That  though  the 
complaints  of  our  opponents  are  oftenfibly  directed  againft  us,  they 
are  really  defigned  againft  the  proceedings  of  the  Courts  of  Juftice 
in  the  expofition  of  the  Law  of  the  3d  of  April,  1  792.  That  the 
fubjecl  you  are  fo  clamorouflv  called  to  act  upon  by  our  opponents  is 
a  fubject  of  contract,  which  yon  have  neither  the  means  of  invefti- 
gating,  nor  the  power  of  acting  upon,  or  we  fhould  mod  chearfutly 
join  iffue  with  them  befor.e  you,  as  both  the  State  and  Federal  Con- 
ftitutions  declare  the  expofition  of  matters  of  contract  to  be  the  fub- 
ject of  judicial  cognizance  only. 

JAMES  GIBSON,  on  behalf  of  the 
Holland  Company. 
Lctacajlery  March  4,    1 802. 

I  DO  hereby  certify,  that  the  foregoing  memorial  and  reprefenta- 
tion  of  James  Gibfon,  Efqr.  Attorney  at   Law,  on   behalf  of  t}ie 
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Holland  Company — and  the  depofition  of  Roger  Alden  agent  for 
faid  Company,  are  true  copies  from  the  originals,  now  remaining  on 
the  files  of  the  Houfe  of  Reprefentatives  of  the  Commonwealth  of 
Pennfyivania— and  that  the  fame  were  read,  March  5th  1802,  and 
referred  to  a  ipecial  committee  to  report  thereon. 

MATTHEW  HUSTON,  C.  H.  R. 
For  the  opinions ,  &c.  referred  to,  vide  ante.  p.  28.  48. 


Extract  from  the  Journals  of  the  House  of 
Representatives. 

March  5th,   1802.  page  335. 

Mr.  Mitchel  prefented  a  memorial,  accompanied  with  fundry  do- 
cuments, from  James  Gibfon,  in  behalf  of  the  Holland  Company, 
ftating  their  extraordinary  and  meritorious  exertions  to  promote  the 
population,  improvement  and  cultivation  of  their  lands,  fituate  on 
the  north  and  north-weft  fides  of  the  rivers  Ohio,  Allegheny  and 
Co!i?wango,  and  praying  Legiflative  interferences  in  their  behalf 
againft  unjuft  intruders,  who  have  petitioned  the  Legiflature,  under 
the  appellation  of,  "  Actual  Settlers:"  and  the  faid  memorial  and 
documents  were  read,  and  referred  to  the  committee  appointed  the 
30th  of  December  laft,  to  whom  were  added  Mr.  Mitchel  and  Mr. 
Follmer,  "  On  the  failure  of  eftablifhing  fettlements  on  faid  lands," 
%o  report  thereon. 

Extracts  from  the  Journals,  of  the  Senate. 

March  13,  1802.  page  249. 
Mr.  Findley  from  the  committee  to  whom  was  referred  on  the 
Iith,  inft.  the  memorial  from  the  inhabitants  of  that  part  of  the 
ftate  fituated  north  and  north  weft  of  the  rivers  Ohio  and  Alleghany 
and  Conegwango  creek,  and  on  the  J2th  inftant  a  fimilar  memorial ; 
on  leave  given  reported  a  Bill  entitled  "  An  act.  to  fettle  the  contro- 
verfies  arifing  from  contending  claims  to  land  within  that  part  of 
the  territory  of  this  Commonwealth  north  and  weft  of  Ohio  and 
Alleghany  and  Conewango  creek"  and  the  fame  was  read  the  firft 
time. 


Monday,  March  15th,   1802,  page  255, 

On  motion  of  Mr.  Findley,  feconded  by  Mr.  Porter, 
Refolved,  That  the  fecond  reading  of  the    Bill    entitled,  "An 
a<5t  to  fettle  the  controverfies  arifing  from  contending  claims  to  lands, 
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within  that  part  of  the  territory  of  this  commonwealth,  north  and 
weft  of  Ohio  and  Alleghany'  and  Conewanga  creek,"  be  the  order 
of  the  day  for  the  16th  inftant. 


Monday,  March  16th,   1802,  page  258. 

According  to  the  order  of  the  day,  the  bill,  entitled,  "  An  a<5t  to 
fettle  the  controverfies  ariiing  from  contending  claims  to  lands,  within 
that  part  of  the  territory  of  this  Commonwealth,  north  and  weft  of 
Ohio  and  Alleghany  and  Conewango  creek,"  was  read  the  fecond 
time. 

Whereupon, 

The  Senate  refolved  itfelf  into  Committee  of  the  whole,  for 
the  purpofe  of  taking  the  faid  Bill  into  confideration. 

Mr.   Rodman  was  appointed  Chairman. 

The  Speaker  left  the  chair,  and  Mr.  Rodman  was  placed  therein. 

After  fome  time,  the  fpeaker  refumed  the  chair. 

Mr.   Rodman  from  the  committee  of  the  whole    reports, 

That  the  committee  of  the  whole,  having  had  under  confideration 
the  Bill,  entitled,  "  An  a<5l  to  fettle  the  controverfies  arifing  from 
contending  claims  to  lands,  within  that  part  of  the  territory  of  this 
Commonwealth,  north  and  weft  of  Ohio  and  Alleghany  and  Cone- 
wango creek,"  report  the  faid  Bill,  as  committed  to  them  j  and  the 
fame  was  read,  as  reported. 


On  the  Committee  of  the  Senate  to  whom  the  former  Memorial 
was  prefented  reporting  unfavourably,  this  memorial  was  prefent- 
ed,  requefting  to  be  heard  by  counfel  at  the  Bar  of  the  Senate 
againft  the  Bill. 

To  the  Honourable  the  Senate  of  the  Commonwealth  of  Pennfylvanla. 

THE  MEMORIAL  and   Reprefentation  of  the  Holland  Land 

Company. 

Respectfully  sheweth, 

THAT  your  memorialifts,  have  feen  with  furprife  and  regret 
a  bill  reported  to  your  honourable  Houfe,  which  in  its  principles  and 
tenor  is  in  direct  hoftility  with  the  extenfive  interefts  of  your  memo- 
rialifts, and  other  warrant  holders  under  the  Ad  of  the  §d,  of  April, 
1 792,  and  which  immediately  tends  to  make  that  confufion  which  has 
arifen  out  of  the  incongruity  of  that  act  worfe  confounded. 
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Our  high  fen fe  of  the  wlfdom  integrity  and  juftice  of  your  honor- 
able Body,  induce  us  to  avoid  extending  the  bounds  of  this  remon- 
tfrance,  by  entering  into  a  detailed  expofure  of  the  various  ways  fn 
which  this  bill  commits  the  effential  concerns  of  your  memorialifts, 
but  a  fenfe  of  duty  impofes  on  us  the  tafk  of  ady.ening  to  a  few  of 
its  prominent  features,  to  evince  the  well  founded  alarm  which  it  has 
excited  in  yourmemoriaiifts,  and  to  invite  the  attention  of  your  Hon- 
ourable Houfe  to  a  full  and  impartial  inveftigation  of  it.  Unfortunately 
for  .the  attainment  of  precifion,  accuracy,  and  juft  ideas  on  afubje§ 
fo  momentous  to  the  State,  and  lb  interefting  to  your  memorialifts, 
which  is  fo  devoutly  to  be  wimed  for,  the  fubject  is  introduced  by 
lengthy  and  numerous  recitals  of  unimportant  matter,  calculated  to 
attain  no  valuable  object,  and  which  ordinarily  fpeaking,  are  the  lurk- 
ing corners  of  doubt,  uncertainty  and  conjeaure,  whence  the  vital 
principles  of  Legiflative  acls  are  often  aiTaile.d  and  frequently  immi- 
nently endangered.  But  (rill  more  unfortunately,  for  your  memorial- 
ifts, the  preamble  to  the  bill  mistaking  the  true  and  only  object  of  the 
former  memorial,  prefented  to  your  Honorable  Houfe  %  your  Re- 
monftrants  which  was  adapted  to  repel  the  groundlefs  and  unjuft 
afperfions  call:  upon  your  memorialifts  by  the  petitions  prefented  to 
your  honorable  Body  by  our  opponents,  by  exhibiting  a  correct  ftate- 
ment  of  our  actual  Situation,  of  the  deftrudive  tendency  of  the  Bill 
then  pending,  and  of  the  action  of  the  judiciary  of  your  government 
on  the  claims  in  controverfy  between  us  and  our  opponents  for  the  in- 
formation of  your  honourable  Houfe  ;  reprefents  your  memorialiftfe  as 
"  praying  for  the  interpofition  of  the  Legiflature"  on  matters  of  con- 
tract which  your  memorialifts  have  always  been  inftructed  and  verily 
believe  under  the  State  and  Federal  Conftitutions  of  your  country, 
cannot  -be  the  fubjeft  -of  Legiflative  but  judicial  cognizance  only. 

But  yet  (till  mod:  unfortunately  for  your  memorialifts  from  this  raoft 
incongruous  mode  of  Legiflating  on  fubjects  of  invaluable  magnitude 
to  yourfdves,  to  your  condiments,  and  to  your  memorialifts  the 
honorable  committee  who  reported  the  prefent  bill,  have  inadvertent- 
ly introduced  into  the  Preamble  the  expreffion  of  a  'legiflative  opinion 
on  the  conftruftion  of  their  own  legiflative  contract  with  your  me- 
fnqrialilts  and  others  in  the  words  following  to  wit  "  and  although 
it  evidently  appears  from  the  act  aforefaid  (meaning  the  act  of  3d, 
April,  1792)  that  the  Commonwealth  regarded  a  full  compliance 
with  thofe  conditions  of  fettlement  improvement  and  refidence  as  an 
indifpenfible  part  of  the  purchafe  or  confideration  of  the  lands  grant- 
ed" which  right  of  conftruing,  contracts  is  exprefsly  excepted  by  the 
good  People  of  Pennfylvania  out  of  their  grant  of  Legiflative  power 
by  the  iythfection  of  the  9th  article  of  your  conftitution,  which  or- 
dains that  ho  ex  pojl  faElo  law  nor  any  laiv  impairing  contraBs  Jhall  be 
z)iade;  for  the  purpofe  as  they  themfelves  have  declared,  of  recognizing 
and  unalterably  eftablifhing  the  general  great  and  effential  principles 
*>$  liberty  aud  free  government.     Your  memorialifts,  fondly  hoped 


[     95     ] 

that  they  would  have  found  in  the  enabling  parts  of  the  Bill,  claufes  cal- 
culated to  allay  their  apprehenfions  of  danger  fo  juitly  excited  by  the 
introductory  parts  of  it,  and  notwithstanding  they  entered  upon  the 
examination  with  a  predifpofition   to  approve  of  every  thing. which 
could  have  the  remoteft  claim  to  approbation   from  them,  and  ever* 
to    be    filent  when  they    could    net  approve*   where    filence    could 
have  the  leaft  femblance  of  virtue,  nay  even  to  perfevere  in  it  where 
that  perfeveranee  would  not  be  a  total  direliction  of  their  rights,  and 
yet  they  are  conftrained  to  declare  in  oppofition  to  all  their  anxieties 
agairtft:   it,  that  the  fections  of  the  Bill   have  embodied  all  the  ap- 
prehenfions excited  by  the  introductory  parts  of  it,  and  even  furpal- 
fed  them.     Your  memorialilts  at  prefent  forbear  to  advert  to  the  ques- 
tions propounded  in  the  firfr.  fection  of  the  Bill,  though  they  enter- 
tain a  full  conviction  that  they  are  not  predicated  on  that  ground 
which  is  calculated  to  attain  the  laudable  objects  of  preferving  the 
peace  of  that  fection  of  the  country  where  the  lands  lie,  and  of  doing 
Complete  juitice  to  all  parties.     The  fecond  fection  of  the  Bill  de- 
clares in  the  preceding  part  of  it  that  the  queflions  aforefaid,  and  the 
facts  relating  thereto  (hall  be  heard  and  tried  by  the  court  and  jury 
"  in  the  ufual  manner"  which  every  perfon  knows  in  civil  cafes  malces 
the  court  the  conflitutional  judges  of  matters  of  law,   and  the  jury 
the  confHtutional  judges  of  matters  of  fact,  the  fucceeding  part  of 
the  fame  claufe  declares  that  it  mall  be  competent  to  the  jury  under 
the  conftitutional  direction  of  the  court  to  decide  upon  the  law,  and  the 
facts,  and  if  they  think  fit  to  bring  in  a  general  verdict:,  which  at  once 
fupercedes  the  constitutional  power  of  the  court,  recognized  in  the 
full  part  of  the  claufe,  transfers  the  right  of  conitruing  and  deciding 
upon  the  laws  of  your  country  from  your   judges  whom  both  your 
conftitution  and  laws  recognize  as  the  intelligent  and  proper  organ  ;  to 
a  jury,  whofe  avocation's  preclude  them  from  the  requifite  information 
to  judge  of  matters  of  law,  and  whofe  province  both  by  the  conftitu- 
tion and  laws  in  all  civil  cafes  is,  as  being  moil  competent,  to  decide 
on  matters  of  fact.      In  civil  cafes  between  citizen  and  citizen  and 
uniformly  heretofore  between  your  own  citizens  and  foreigners,  a  ver- 
dict of  a  jury,  which  infringed  and  broke  in  either  on  your  common 
Jaw  or  fiatutes,  was  in  the  power  of  your  courts  to  fet  afide,  for  the  pur- 
pofe  of  adminiitering  equal  right  and  juitice  to  all  men  :  but  in  the 
prefent  bill,  your  memorialilts,  fee  with  pain  that  their  rights  acquired 
under  your  own  invitation,  and  under  the  plighted  faith  of  a  legiilative 
contract,  to  the  amount  of  nearly  half  a  million  of  dollars ;  is  to  be  de- 
nied the  ufual  fecurity  of  judicial  cognizance  which  your  conititution 
and  laws  extend  to  the  moit  trifling  concerns  of  your  own  citizens. 
JChe  fubfequent  part  of  the  fame  fection,  in  fee  ad  of  leaving  it  to  the 
court  to  judge  what  evidence  is  admiflible,  and  what  is  not  on  the 
trial  of  your  own  contraft  with  us,  which  your  own  and  the  Federal 
Conftitution  puts  out  of  the  reach  of  Legiilative  controul,  undertakes 
to  declare  that  it  fhall  be  competent  to  any  perfon,  party  in  the  contro- 
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rerfy  to  offer  evidence  of  the  nature  and  circumftances  of  the  preven- 
tion certificates,  and  of  the  circumftances  of  the  country,  at  the  time 
to  which  the  faid  certificates  relate,  a  right  which  is  exclufively  veft- 
ed  in  the  courts  and  which  no  power  on  earth  can  violate  while  the 
conftitution  of  your  country  remains. 

Your  memorialifts  refrain  from  purfuing  this  bufinefs,  into  that 
variety  of  views  in  which  it  might  be  placed,  as  illuftrative  of  the 
want  of  power  in  the  Legiflature  to  acl:  in  the  manner — which  the 
bill  prefcribes.  and  alfo  from  going  into  further  detail  on  the  other 
parts  of  the  bill,  under  a  full  conviction  that  your  honorable  Body 
will,  if  it  mould  be  thought  neceffary  to  proceed  on  the  prefent  bill 
allow  your  memorialifts  to  be  heard  atthe  bar  of  your  honorable  Houfe 
in  fupport  of  their  rights,  which  they  verily  believe  will  be  impaired 
by  this  Bill  if  it  mould  pafs  into  a  law. 

The  Holland  Company 

by  JAMES  HOPKINS 

their  CounJeU 
March  17th,   1802. 

I  DO  hereby  certify  that  the  foregoing  three  pages  contain  a  true 
copy  of  the  memorial  of  James  Hopkins,  Counfel  on  behalf  of  the 
Holland  Land  Company  and  its  indorfement,  as  taken  from  the 
original,  now  on  the  files  of  the  Senate  of  Pennfylvania. 

GEORGE  BRYAN,  Clk. 
X.ancafler,  Pennfylvania, 

1 6th,  April,  1802. 


Extract  from  the  Journals  of  the  Senate* 

March  17,  1802,  page  260. 
Mr.  Whitehill  prefented  a  memorial  and  reprefentation  of  the 
Holland  Land  Company,  by  J.  Hopkins  their  Counfel  remonftrating 
againft:  the  provifions  of  a  Bill  entitled  "  an  An  act  to  fettle  the 
controverfies  arifing  from  contending  claims  to  lands  within  that  part 
of  the  territory  of  this  commonwealth,  north  and  weft  of  Ohio  and 
Alleghany  and  Conewango  creek"  now  before  the  Senate,  as  they 
refpect  the  interefts  of  the  faid  Company,  and  praying  that  mould  the 
Senate  proceed  in  the  faid  Bill,  they  may  be  permitted  to  be  heard  at 
the  Bar  of  the  Senate  by  Counfel  in  fupport  of  the  rights  of  faid 
Company  ;  and  the  fame  was  read  and  laid  upon  the  table. 


March   19,   1802,  page  271. 
According  to  the  order  of  the  day,  the  Bill,  entitled,  "  An  a<5fc 
to  fettle  the  controverfies  arifing  fron*  contending  claims  to  lands, 
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'Within  that  part  of  the  territory  of  this  Commonwealth,  north  and 
weft  of  Ohio  and  Alleghany  and  Conewango  creek,"  as  reported  by 
the  committee  of  the  whole,  was  read  the  fecond  time,  and  confi- 
dered  by  Paragraph. 

Section  2  having  been  read, 

It  was  moved  by  Mr.  Hamilton,  feconded  by  Mr.  Pearfon,  and 
agreed,  that,  in  line  6,  the  word  "  indifferent,"  be  ftruck  out  J 
and  the  word  "  difinterefted,"  be  inferted  in  place  thereof. 

Moved  by  Mr.   Gurney;  feconded  by  Mr.  Jones. 

That  all  the  words,  from  the  word  "  manner,"  in  line  1 7,  to 
the  end  of  the  feclion,  be  ftruck  out. 

The  queftion  on  the  motion  being  put,  was  determined  in  the  ne« 
gative. 

Moved  by  Mr.   Findley,  feconded  by  Mr.  M'Arthur, 

That,  in  line  19,  the  Word  "  Constitutional, "  be  ftruck  out. 

The  queftion  on  the  motion  being  put,  was  determined  in  the  ne« 
gative. 

The  feclion,  as  amended,  was  agreed  to. 

The  Preamble  having  been  read, 

It  was  moved  by  Mr.  Gurney,  feconded  by  Mr. ,  Jones, 

That  the  preamble  be  poftponed,  for  the  purpofe  of  taking  into 
confederation  a  fubftitute,  read  by  Mr.  Gurney  in  his  place,  as  fol- 
lows, to  wit : 

Whereas,  preferving  the  peace  and  good  order  of  that  part  of  this 
Commonwealth,  which  lies  north  and  weft  of  the  Ohio  and  Alle- 
ghany and  Conewango  creek,  and  doing  equal  right  and  juftice  to 
all  parties  concerned,  is  of  the  firft  importance. 

After  Debate. 

The  Yeas  and  nays  on  the  queftion,  on  the  motion  were  called 
for  by  Mr.  Gurney,  feconded  by  Mr.  Jones  j  and  the  members  vot- 
as  follows,  to  wit : 

YEAS. 
MefTrs.  Barton,  Carpenter,  Ewing,  Gurney,  Jones,  Whelen.  6. 

NAYS. 
MefTrs.  Findley,  Griffin,  Hamilton,  Harris,  Hartzell,  Johnfton, 
Lower,  M'Arthur,    Mewhorter,  Morton,    Orth,    Pearfon,    Piper, 
Porter,  Reed,  Rodman,  Whitehall,  Maclay,  Speaker.   18. 

So  it  appeared  that  there  were  fix  yeas,  and  eighteen  nays  j  and 
that  the  queftion  Was  determined  in  the  negative. 

Moved  by  Mr.  Barton,  feconded  by  Mr.  Whelen, 

That  the  preamble  be  amended,  by  ftriking  out  all  the  words, 
from  the  beginning  of  line  42,  to  the  word  "  and,"  in  line  49. 

After  Debate, 

N 
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The  yeas  and  nays  on  the  queftion,  on  the  motion,  were  Called  for 
by  Mr.  Barton,  feconded  by  Mr.  Whelen  ;  and  the  members  voted 
as  follow,  to  wit : 

YEAS. 

MefTrs.  Barton,  Carpenter,  Ewing,  Gurney,  Harris,  Jones, 
Whelen.  7. 

NAYS. 

MefTrs.  Findley,  Griffin,  Hamilton,  Hartzell,  Johnfton,  Lower, 
M'Arthur,  Mewhorter,  Morton,  Orth,  Pearfon,  Piper,  Porter,  Reed, 
Rodman,  Whitehill,  Maclay,  Speaker.    17. 

So  it  appeared  that  there  were  feven  yeas,  and  feventeen  nays ; 
and  that  the  queftion  was  determined  in  the  negative. 

On  motion  of  Mr.  Whitehill,  feconded  by  Mr.  Orth, 

Agreed)  That,  in  line  42,  the  word,  "  evidently,'1  be  (truck  out. 

The  preamble,  as  amended,  was  agreed  to. 

The  title  of  the  Bill  having  been  read, 

It  was  moved  by  Mr.  Gurney,  feconded  by  Mr.  Jones, 

That  the  further  confideration  of  the  title  be  poftponed,  for  the 
prefent,  for  the  purpofe  of  taking  into  confideration  a  refolution, 
read  by  Mr.  Gurney  in  his  place,  as  follows,  to  wit  : 

Refolved  That  the  Holland  Land  Company  be  heard,  by  coun- 
fel,  at  the  Bar  of  this  houfe,  agreeably  to  the  prayer  of  their  peti- 
tion, upon  the  Bill,  entitled,  "  An  aft  to  fettle  the  controversies 
arifing  from  contending  claims  to  lands,  within  that  part  of  the  ter- 
ritory of  this  Commonwealth,  north  and  weft  of  Ohio  and  Alle- 
ghany and  Conewango  creek.'* 
After  Debate, 

The  yeas  and  nays  on  the  queftion,  on  the  motion,  being  called 
for  by  Mr.  Hamilton,  feconded  by  Mr.  Jones,  the  members  voted 
as  follow,  to  wit : 

YEAS. 

MefTrs.  Barton,  Carpenter,  Ewing,  Gurney,  Jones,  Whelen.  6, 

NAYS. 

MefTrs.  Findley,  Griffin,  Hamilton,  Harris,  Hartzell,  John- 
fton, Lower,  M'Arthur,  Mewhorter,  Morton,  Orth,  Pearfon, 
Piper,  Porter,  Reed,  Rodman,  Whitehill,  Maclay,  Speaker.   1 8. 

So  it  appeared  that  there  were   fix  yeas,  and  eighteen  nays ;  and 
that  the  queftion  was  determined  in  the  negative. 
The  title  of  the  Bill  having  been  agreed  to, 
Ordered,  That  the  faid  Bill  be  tranferibed,  for  the  third  reading. 


"  March  20,   1 802,  page  276. 
The  bill  entitled,  "  An  aft  to  fettle  the  controverts  arifing  front 
contending  claims  to.  lands,  within  that  part  of  the  territory  of  this* 
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Commonwealth,  north  and  weft  of  Ohio  and  Alleghany  and  Cone, 
wango  creek,"  was  read  the  third  time. 
Whereupon, 

Refolved    That  this  bill  do  pafs;  and 

Ordered,  That  the  faid  bill   be  tranfmitted  to  the  Houfe  of  Re« 
prefentatives  for  concurrence. 


Extract  from  the  Journals  oj  the  House  of  Re~ 
presentations. 

March  20,   1802,  page  399. 

Mr.  Bryan,  the  Clerk  of  the  Senate,  being  introduced,  prefent- 
ed  for  concurrence,  the  bill,  entitled  "  An  ac"l  to  erect  Weft- 
Hanover  townmrp,  in  the  county  of  Dauphin,  into  a  feparate  election 
diftricl,"  which  was  read  the  firft  time,  and 

Ordered^  That  Thurfday  next  be  affigned  for  the  fecond  reading 
of  the  faid  bill,  and  that  it  be  the  order  for  that  day.  And  he  alfo 
prefented  for  concurrence,  the  bill,  entitled  "  An  act  to  fettle  the 
controversies  arifing  from  contending  claims  to  lands  wkhin  that 
part  of  the  territory  of  this  commonwealth,  north  and  welt  of  Ohio 
and  Alleghany,  and  Conewango  creek,"  which  was  read  the  firft 
time,  and 

Ordered^  That  Wednefday  next  be  afligned  for  the  fecond  read- 
ing of  the  faid  bill,  and  that  it  be  the  order  for  that  day. 


March  24,  page  420. 

Agreeably  to  the  order  of  the  day,  (The  rule  for  going  into  com- 
mittee of  the  whole,  being  in  this  cafe  difpenfed  with.)  The  bill 
from  the  Senate  entitled  "  An  act  to  fettle  the  controversies  arifing 
from  contending  claims  to  lands  within  that  part  of  the  territory  of 
.this  Commonwealth,  north  and  weft  of  Ohio  and  Alleghany  and 
Conewango  creek,"  was  read  the  fecond  time. 

And  the  firft  feclion  being  under  consideration. 

A  motion  was  made  by  Mr.  Mitch e],  feconded  by  Mr.  Boileau, 
to  infert  in  line  16,  next  after  the  word  "  the"  the  word  "  rivers" 

Which  was  determined  in  the  affirmative,  and  the  feclion  adopted. 

The  fecond  feclion  being  under  confideration. 

A  motion  was  made  by  Mr.  Boileau,  feconded  by  Mr.  Mitchel, 
to  infert  in  line  4,  next  after  "  the"  the  word  if  common"  and  to 
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(fcrike  from  lines  4  and  5,  the  word  "  to  be  appointed  by  the  judges 
aforefaid." 

Which  was  determined  in  the  affirmative,  and  the  feclion  adopted.. 

The  preamble  being  under  confideration. 

A  motion  was  made  by  Mr.  M'Elroy,  feconded  by  Mr.  Frank- 
lin, to  infert  in  lines  6  and  58,  next  after  the  word  "  tU"  the  word 
"  river" 

Which  was  determined  in  the  affirmative. 

A  motion  was  made  by  Mr.  Boileau,  feconded  by  Mr.  Mitchel, 
to  poftpone  the  further  confideration  of  the  preamble  together  with 
the  bill  for  the  prefent. 

Which  was  determined  in  the  affirmative. 


On  the  Bill  being  fent  to  the  Houfe  of  Representatives,  the  fol- 
lowing Memorial,  requeuing  to  be  heard  by  Counfel,  was  pre- 
fented — but  the  requeft  was  refufed,  and  the  Bill  palfed. 

To  the  Honourable  the  Houfe  of  Reprefentatives  of  the  Commonwealth 

of  Pennfyhama. 

THE   MEMORIAL  and  Reprefentation  of  the  Holland  Lan4 

Company, 

Respectfully  Sbewetb, 

THAT  your  Memorialifts  have  feen  with  concern  a  Bill  fent 
to  your  Honourable  Houfe  by  the  Honourable  Senate,  which  in  its 
principles  and  tenor  is  in  direct  hoftility  with  the  extenfive  interefts 
of  your  memorialifts  and  other  warrant-holders  under  the  AS  of 
the  3d  of  April,  1792,  and  which  immediately  tends  to  make  that 
confufion  which  has  arifen  out  of  the  incongruity  of  that  Law  ftili 
worfe  confounded. 

Our  high  fenfe  of  the  wifdom,  integrity  and  juftice  of  your  ho- 
nourable Body,  induced  us  to  avoid  extending  the  bounds  of  this 
remonflrance,  by  entering  into  a  detailed  expofure  of  the  various 
ways  in  which  this  Bill  commits  the  erfential  concerns  of  your  me- 
morialifts;  but  a  fenfe  of  duty  impofeson  us  the  tafk  of  adverting  to 
a  few  of  its  prominent  features,  to  evince  the  well-founded  alarm, 
which  it  has  excited  in  your  memorial ifts,  and  to  invite  the  attention 
of  your  honourable  Houfe  to  a  full  and  impartial  inveftigation  of  it.' 
Unfortunately  for  the  attainment  of  precifion,  accuracy,  and  juft 
ideas,  fo  devoutly  to  be  wilhed  for  on  a  fubject  fo  momentous  to  the 
State,  and  fo  interefting  to  your  memorialists,  the  Bill  is  introduced 
jby  lengthy  and  numerous  recitals  of  unimportant  matter,  calculated 
£0  attain  no  valuable  object  ;  and  which,  ordinarily  fpeaking,  are  the 
jlurking  corners  of  doubt,  uncertainty  and  conjecture  j  whence  the 
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vital  principles  of  legiflative  acts  are  often  afTailed,  and  frequently 
imminently  endangered. 

But  ftill  more  unfortunately  for  your  memorialifts,  the  preamble 
to  the  Bill,  miftaking  the  true  object  of  the  former  memorial  pre- 
sented to  the  Legiflature  by  your  remonftrants,  reprefents  your  me- 
morialifts "  as  praying  for  the  interposition  of  the  Legiflature,"  on 
the  fubject  matter  of  the  Bill  which  relates  to  the  contract  between 
the  Commonwealth  and  your  memorialifts:  which  your  memoria- 
lifts have  always  been  inftructed,  and  verily  believe,  under  the  State 
and  Federal  Conftitutions  of  your  country,  cannot  be  the  fubject  of 
legiflative  but  judicial  cognizance  only. 

But  yet  ftill  mod:  unfortunately  for  your  memorialifts,  from  this 
moft  incongruous  mode  of  legiflating,  on  Subjects  of  incalculable 
magnitude  to  yourfelves, .  to  your  conftituents,  and  to  your  memo- 
rialifts, the  preamble  to  the  Bill  makes  the  Legiflature  give  their 
opinion  on  the  construction  of  their  own  legiflative  contract  with 
your  memorialifts  and  others,  in  the  words  following,  to  wit : 

"  And  although  it  appears  from  the  Act  aforefaid,  (meaning  the 
Act  of  the  3d  of  April,  1792)  that  the  Commonwealth  regarded  a 
full  compliance  with  thofe  conditions  of  Settlement,  improvement, 
and  refidence,  as  an  indifpenfable  part  of  the  purchafe  or  confedera- 
tion of  the  lands  granted  ;" — which  right  of  conftruing  contracts  is 
exprefsly  excepted  by  the  good  people  of  Pennfylvania  out  of  their 
grant  of  Legiflative  power,  by  the  1  7th  Section  of  the  9th  Article 
of  your  Conftitution,  which  ordains,  that  no  expofl  faSo  Law,  nor 
any  Law  impairing  contracts,  (hall  be  made,  for  the  purpofe,  as 
they  themfelves  declare,  of  recognizing  and  unalterably  eftablifhing 
the  general,  great  and  elTential  principles  of  liberty  and  free  Go- 
vernment. Your  memorialifts  fondly  hoped  that  they  would  have 
found  in  the  enacting  parts  of  the  Bill,  claufes  calculated  to  allay 
their  apprehensions  of  danger,  fo  juftly  excited  by  the  introductory 
parts  of  it ;  and,  notwithstanding,  they  entered  upon  the  examina- 
tion with  a  pre-difpofition  to  approve  of  every  thing,  which  could 
have  the  remoteft  claim  to  approbation  ;  and  even  to  be  filer.t  when 
they  could  not  approve,  where  Silence  could  have  the  leaft  Semblance 
of  virtue  ;  nay,  even  to  perfevere  in  it,  when  that  perfeverance  would 
not  be  a  total  dereliction  of  their  rights;  and  yet  they  are  conftrained 
to  declare,  in  opposition  to  all  their  anxieties,  againft  it,  that  the 
Sections  of  the  Bill  have  embodied  all  the  apprehensions  excited  by 
the  introductory  parts  of  it,  and  even  furpafTed  them.  Your  memo- 
rialifts at  prefent  forbear  to  advert  to  the  queftions  propounded  in  the 
firft  Section  of  the  Bill,  though  they  entertain  a  full  conviction  that 
they  are  not  predicated  on  that  ground  which  is  calculated  to  attain 
the  laudable  objects  of  preferving  the  peace  of  that  fection  of  the 
country  where  the  lands  lie;  and  of  doing  complete  juftice  to  all 
parties.  It  is  refpectfully  fubmitted,  that  neither  the  place,  nor  the 
manner  of  hearing,  are  adapted  to  the  doing  of  equal  right  and  juf- 
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dec  to  all  the  parties  concerned;  which  we  are  convinced  is,  on  the 
part  of  your  honourable  Houfe:  the  only  object  of  this  extraordi- 
nary Ad  of  Legiflation : — Not  the  place,  becaufe  a  recurrence  to 
your  Public  Officers,  on  a  trial  fo  novel,  and  fo  important,  will, 
notwithftanding  all  the  providence  which  the  raoft  watchful  forefight 
can  infpire;  render  repeated  applications  in  the  very  moment  of  trial 
necefTary,  to  guard  againft  inadvertence,  and  to  obviate  furprife, 
which  efTential  requifite  to  an  impartial  and  fair  hearing,  would  be 
loft  at  the  diftance  of  one  hundred  miles;  and  a  trial  the  moft  ex- 
tenfive  and  interefting  that  your  country  ever  knew,  be  fubjeded  to 
the  hazard  of  being  decided  on  the  ground  of  accident,  and  not  on 
the  principle  of  right. 

Your  memorialifts  fear,  that  the  place  prefcribed  for  hearing,  al- 
though not  within  the  fphere  of  territory  embraced  by  the  queftions 
to  be  tried,  is  emphatically  within  the  fphere  of  feeling  :  from  their 
fituation  and  relation,  which  would  (from  the  infirmities  of  human 
nature)  not  allow  the  Jurors  to  ftand  indifferent,  as  they  ftand  un- 
fworn,  when  called  to  the  book  to  be  fworn. 

Your  memorialifls  confiding  in  the  dignified  pride  of  American 
Patriotifm,  which  prefcribes  to  herfelf  as  her  firft  rule  of  action,  to 
do  unto  others  as  me  would  wifh  others  to  do  unto  her,  under  like 
circumftances ;  fondly  hope  that  there  will  be  found  in  the  county 
where  the  public  offices  are,  and  in  the  furrounding  counties  of  Chef- 
ter,  Berks,  Dauphin,  Cumberland  and  York,  (if  it  mould  be 
thought  necefTary  to  take  fuch  an  extenfive  range)  Jurymen  fuperior 
to  every  exception.  As  to  the  manner  of  hearing,  the  fecond  fec- 
tion  of  the  bill  declares  that  the  queftions  aforefaid  and  the  facts  re- 
lating thereto  (hall  be  heard  and  tried  by  the  court  and  jury  "  in  the 
ufual  manner"  which  every  perfon  knows,  in  civil  cafes,  makes  the 
court  the  conftitutional  judges  of  matters  of  law  and  the  jury  the  con- 
ftitutional judges  of  matters  of  fact;  whereas  the  fucceeding  part  of 
the  fame  claufe  declares  that  it  mall  be  competent  to  the  jury  under 
the  conftitutional  direction  of  the  court  to  decide  upon  the  law  and 
the  facts  and  if  they  think  fit  to  bring  in  a  general  verdict :  which  at 
once  fuperfedes  the  conftitutional  power  of  the  court  recognized  in 
the  firft  part  of  the  claufe  :  transfers  the  right  of  conftruing  and  deci- 
ding upon  the  Jaws  of  your  country  from  your  judges  whom  both  your 
conftitution  and  laws  recognize  as  the  intelligent  and  proper  organ  ; 
to  a  jury  whofe  avocations  preclude  them  from  the  requifite  informa- 
tion to  judge  of  matters  of  law;  and  whofe  peculiar  and  appropriate 
province  it  is,  in  all  civil  cafes,  as  being  moft  competent,  conftitu- 
tionally  to  decide  on  matters  of  fact. 

In  civil  cafes,  between  citizen  and  citizen  and  uniformly  hereto- 
fore between  your  own  citizens  and  foreigners  a  verdict  of  a  Jury 
which  infringed  and  broke  in  upon  your  Common  Law  or  Statutes 
was  in  the  power  of  your  Courts  to  fet  afid©  for  the  purpofe  of  admi- 
aiftering  equal  right    and  juftice  to  all   men  :    but  in  the  prefent 
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bill  your  memorialifts  fee  with  pain  that  their  rights  acquired  under 
your  own  invitation,  and  under  the  plighted  faith  of  a  legiflative  con- 
tract to  the  amount  of  nearly  half  a  million  of  dollars  ;  is  attempted 
indirectly  to  be  denied  the  ufual  fecurity  of  judicial  cognizance  ;  which 
your  conftitution  and  laws  extend  to  the  mod  trifling  concerns  of 
your  own  citizens.  The  fubfequent  part  of  the  fame  fection,  inftead 
of  leaving  it  to  the  Court  to  judge  what  evidence  is  admifTable,  and 
what  is  not,  on  the  trial  of  your  own  contract  with  us ;  which  your 
own  and  the  Federal  Conftitutions  puts  out  of  the  reach  of  Legifla- 
tive controul ;  undertakes  to  declare  "  that  it  fhall  be  competent 
to  any  perfon  party  in  the  controverfy  to  offer  evidence  of  the  nature 
and  circumftances  of  the  prevention  certificates  and  of  the  circumftan- 
ces  of  the  country  at  the  time  to  which  the  faid  certificates  relate"— 
a  power  which  is  exclufively  verted  in  the  Courts,  and  which  no  pow- 
er on  earth  can  violate,  while  the  Conftitution  of  your  country  re- 
mains. 

Your  memorialifts  refrain  from  purfuing  this  bufinefs  into  that  va- 
riety of  views  in  which  it  might  be  placed,  as  illuftrative  of  the  want 
of  power  in  the  Legiflature  to  act  in  the  manner  the  bill  prefcribes ; 
and  alfo  from  going  into  detail  on  the  other  parts  of  the  bill  under  a 
full  convi&ion  that  your  Honorable  Body,  will,  if  it  fhould  be 
thought  necefTary,  allow  your  memorialifts  to  be  heard  at  the  Bar  of 
your  Honorable  Houfe  in  fupport  of  their  rights,  which  they  verily 
believe,  will  be  impaired  by  this  bill,  if  it  fhould  pafs  into  a  Law. 

The  Holland  Land  Company 

by  JAMES  HOPKINS 
March  25,   1802.  their  CounfeL 

I  DO  hereby  certify  that  the  foregoing  Memorial  and  Repre- 
fentation  of  the  Holland  Land  Company,  by  their  Counfel  James 
Hopkins  Efq.  Attorney  at  Law,  is  a  true  copy  from  the  original, 
now  remaining  on  the  files  of  the  Houfe  of  Reprefentatives  of  the 
Commonwealth  of  Pennfylvania,  and  that  the  fame  was  read  March 
25th,  1802  and  referred  to  a  fpecial  committee  to  report  thereon. 

MATHEW  HUSTON,  a  H.  R. 


Extract  from  the  Journals  of  the  House  of  Re* 

pre 'sent athes. 

March  25,   1802,   page  423. 

Mr.  Boileau  prefented  a  memorial  from  the  Holland  Land  Company, 
containing  various  reafoning  in  favor  of  faid  company,  relative  to  the, 
controverfy  between  them  and  certain  actual  fettlers  of  the  lands 
north  and  north-weft  of  the  rivers  Ohio,  Allegheny  and  Connewango 
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creek  ;  and  the  faid  memorial  was  read  and  referred  to  Mr.  Boileau* 
Mr.  Jeffe  Moore  and  Mr.  R.  Porter,  to  report  thereon. 


March  26,  page  432. 

Mr.  Boileau  from  the  committee  appointed,  yefterday  A.  M.  on 
the  memorial  of  the  Holland  land  company,  requeuing  to  be  heard 
by  counfel  at  the  bar  of  this  Houfe,  concerning  a  bill,  entitled  "  An 
Act  to  fettle  the  controverfies  arifing  from  contending  claims  to  lands 
within  that  part  of  the  territory  of  this  commonwealth,  north  weft  of 
Ohio  and  Alleghany,  and  Conewango  creek,"  made  report,  which 
was  read  as  follows,  to  wit : 

That  they  have  duly  confidered  the  fubject  fubmitted  to  them,  and 
are  of  opinion,  that  the  law  can  be  eftablimed  on  fuch  principles  as  to 
dojufticeto  all  the  parties  concerned  without  the  afliftance  of  coun- 
fel :  They  therefore  offer  the  following  refolution,  to  wit : 

Refolved,  That  the  prayer  of  the  memorialing  ought  not  to  be 
granted,  and 

On  motion  of  Mr.  Conrad,  feconded  by  Mr.  Penrofe,  The  faid 
Was  read  the  fecond  time,  and  the  refolution  adopted. 


March  27,  page  441,  442.  ♦ 

The  bill  from  the  Senate,  entitled  "  An  Act  to  fettle  the  contro- 
verts arifing  from  contending  claims  to  lands  within  that  part  of  the 
territory  of  this  Commonwealth  north  and  weft  of  the  Ohio  and  Al- 
legheny and  Conewango  creek,"  was  read  the  third  time.  Where- 
upon, 

Rcfclved,  That  the  faid  bill  pafs  with  the  following  amendments. 

Section  1,  line  16,  between  the  words  "  the  Ohio,"  infert  the 
word  "  rivers." 

Se&ion  2,  line 4,  between  the  words  "the  method"  infert  "  com- 
mon" fame  line   and  line  5,   "  to  be  appointed  by  the  judges  afore/aid9* 

Se6tion  4,  line  10,  between  the  words  "Jhall  cauje"  infert  "  if 
requeued"  Lines  II  and  12,  ftrike  out  "  he  Jhall  write  his  name" 
and  infert  in  place  thereof,  Jhall  be  put  a  certificate  in  the  ufualform" 
Line  14,  between  the  words  *l  applying  Provided"  infert  **  he  or 
they  paying  therefor  the  ufualfees"  Line  l  9,  between  the  words  "  of 
the"  infert  "  and  refidencc  on"  Line  21,  between  the  words  "taken 
and"  infert  *:  and '-when  the  land  <zvas frji  improved"  Line  26,  ftrike 
out  "  at"  where  it  firft  occurs,  and  in  place  thereof,  infert  the  word 
"  of" 

Preamble,  line  6,  between  the  words  "  the  Ohio"  infert  the  word 
**  riveri*'  Line  17,  make  "  fettlement"  read  "fettling"  Line  58, 
between  the  words  "the  Ohio"  infert  "riven". 

Strike  out  the  59th  line. 
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Title,  between  '*  of  Ohio"  infert  "  the  rivers" 

The  bill,  entitled  "An  Acl  to  maintain  the  territorial  rights  of 
this  State,  and  protect  the  property  of  perfons  holding  lands  under 
the  fame/'  was  read  the  third  time. 

On  the  queftion, — Shall  this  billpafs  ? 

The  Yeas  and  Nays  were  called  for  by  Mr.  Franklin  and  Mr. 
Mitchel,  and  are  as  follow,  to  wit : 

YEAS. 

MefTrs.  Alexander,  Follmer,  A.  Miller,  Alter,  Folwell,  Mitchel» 
W.  Anderfon,  Gibbons,  Mohler,  I.  Anderfon,  Goodman,  Jeffs 
Moore>  Barnet,  Gordon,  Neuhardt,  Beale,  Hall,  Odenheimer, 
Blair,  Heifter,  Penrofe,  Boileau,  Helman,  R.  Porter,  Brady, 
Henderfon,  Potts,  Bratton  Holgate,  Prefton,  Brodhead,  Ingels, 
Pugh,  Buchannan,  Kimmel,  Rea,  Bull  Laycock,  Roberts,  Cooke* 
.Ley,  Rofe,  Conrad,  Lyle,  Slagle,  Cunningham,  M'Dowell, 
(Chefter.)  J.  Smith,  Dale,  F.  Smith,  Davis,  M'Dowell,  (Wafi* 
mgton)  B.  H.  Smith,  Eichelberger,  Snyder,  Engle,  M'Elroy, 
Statler,  Ewalt,  M'Mafters,  Steele,  Fergufon,  J.  Miller,  Thorn- 
burgh,  Trevor,  Wetherill  Witman,  Udree,  Wilfon,  (Northampton 
and  Wayne)  Weaver,  Speaker ■,  Wayne,  Wilfon,  (Daup.)  73 

NAYS. 
MefTrs.  Franklin,  Porter.     2 

So  it  was  determined  in  the  affirmative,  and 

Ordered,  That  it  be  tranfmitted  to  the  Senate  for  concurrence* 


s, 

Letter  from  the  Counsel  of  the  Holland  Company 
to  the  Judges,  stating  their  reasons  for  declining 
the  jurisdiction  established  by  the  act  of  April 
1802. 
Gentlemen, 

Having  attentively  confidered  the  fuggeftions  which  were  made 
yefterday  during  the  conference  at  the  chambers  of  the  Chief  Juftice, 
on  the  fubjecl:  of  the  acl  of  the  General  AfTembly,  pafTed  at  the  lalt 
feffion,  with  a  view  to  fettle  the  controverfies  arifing  from  contend- 
ing claims  to  lands  north  and  well:  of  the  rivers  Ohio  and  Allegany 
and  Conewango  creek,  we  beg  briefly  to  fubmit  the  refult  as  a  juftifi- 
cation  for  the  advice  that  will  be  given  to  our  clients. 

1.  Although  the  Holland  company  and  their  Counfel  cannot  ap- 
prove the  terms  of  the  preamble  of  the  acl  by  which  the  Legiflature 
has  undertaken  to  declare  the  meaning  and  confirmation  of  the  origi- 

O 


C     106     ] 

nal  contract  (the  very  point  in  controverfy)  and  though  they  cannot 
admit  the  right  or  the  propriety  of  dictating  a  new  and  perhaps  un- 
conftitutional  mode  of  fettling  a  judicial  queftion,  without  the  affent 
of  all  the  parties  in  interefr. ;  yet  they  feel  the  importance  of  an  early 
decifion,  and  would  chearfully  concur  in  any  form  of  proceeding  by 
which  the  merits  of  the  cafe  could  be  fully  and  fairly  inveiligated  and 
decided. 

2.  The  merits  of  the  cafe  on  the  part  of  the  Holland  Company  as 
difclofed  to  the  Supreme  Court  on  the  motion  for  a  Mandamus  and  as 
prefented  to  the  Legiflature  evidently  involve  the  following  confide- 
rations  :  i.  Whether  the  Company  have  complied  with  the  condi- 
tion of  the  9thfeclion  of  the  act  of  April  1792  ?  2.  Whether  the 
reafons  affigned  for  a  non  compliance  with  the  condition  bring  their 
cafe  within  the  provifo  ?  3.  Whether  the  provifo  operates  upon  cafes 
that  are  brought  within  its  terms,  to  difcharge  the  condition  entirely, 
or  only  to  enlarge  the  time  for  performing  it  ?  4.  Whether  the  Com- 
pany have  fo  perilled  in  their  endeavours  to  perform  the  condition  as 
to  be  frill  within  the  benefit  of  the  provifo.  And  5.  Whether  the 
Government  by  prefcribing  the  evidence  on  which  patents  had  actu- 
ally iflued  in  cafes  brought  within  the  provifo,  could  now  take  advan- 
tage of  the  forfeiture  for  a  fuppofed  non  compliance  with  the  original, 
condition  ? 

3.  But  the  queftions  which  the  Legiflature  has  propofed  are  the  fol- 
lowing :  1.  Are  warrants  heretofore  granted  under  the  act  of  the  3d 
day  of  April  1792,  valid  and  effectual  in  law  againfr.  this  Common- 
wealth fo  as  to  bar  this  Commonwealth  from  granting  the  fame  Ian  (J 
to  other  applicants  under  the  act  aforefaid,  in  cafes  where  the  warran- 
tees have  not  fully  and  fairly  complied  with  the  conditions  of  fettle - 
ment,  improvement  and  refidence  required  by  the  faid  act,  at  any 
time  before  the  date  of  fuch  warrants  refpectively  or  within  two 
years  after  ?  2.  Are  the  titles  that  have  ifTued  from  the  Land-office 
under  theact  aforefaid  whether  by  warrant  or  patent  good  and  effectual 
in  law  againft  this  Commonwealth  or  any  perfon  claiming  under  the 
act  aforefaid  in  cafes  where  fuch  titles  have  ifTued  on  the  authority  and 
have  been  grounded  upon  the  certificates  of  two  Juftices  of  the  peace 
ufually  called  "  prevention  certificates,"  without  any  other  evidence 
being  given  of  the  nature,and  circumftances  of  fuch  prevention  whereby 
as  is  alleged  the  conditions  of  fettlement  improvement  and  refidence 
required  by  the  faid  act,  could  not  be  complied  with  ?  Thefe  quefrions 
in  our  opinion  exclude  an  invefligation  and  decifion  upon  any  other 
point  than  the  following  :  1.  Whether  if  the  Holland  Company 
have  not  performed  the  condition  on  which  the  warrants  originally 
ifTued  within  two  years  though  the  refidence  could  not  be  comple- 
ted till  the  expiration  of  live  years,  the  State  is  barred  from  granting 
the  fame  lands  to  other  applicants  ?  and  2d.  Whether  patents  having 
ifTued  on  the  evidence  of  prevention  certificates  alone  they  are  not 
void,  fo  as  to  authorize  the  (late  to  fell  the  fame  land  to  other  pur- 
chafers. 
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4-  On  the  fir  ft  of  thefe  points  we  obferve,  that  it  has  never  been 
contended  that  the  Holland  Company  have  performed  the  condition 
within  two  years  but  only  ;  that  the  condition  was  difcharged  or  fuf- 
pended  by  the  operation  of  the  provifo  on  the  fails  exifting  in  their 
cafe,  particularly  the  fact  that  an  Indian  war  exifted  for  feveral  years 
beyond  the  term  of  two  years  fpecified  in  the  Act  of  Affembly  : 
And  on  the  fecond  point  it  is  fufficient  to  fay,  that  although  the  pre- 
vention certificate  was  the  evidence  prefcribed  by  the  public  officers, 
and  ought,  therefore  to  be  binding  on  the  Government,  yet  that  even 
waving  that  objection,  the  patentees  will  be  deprived  of  their  land 
when  other  fatisfactory  and  legal  evidence  was,  and  is  in  their  power, 
to  prove  the  circumftances  which  entitled  them  to  patents 

Without  recurring  to  the  many  other  obvious  objections  to  the 
form  and  provifions  of  the  acl  of  Affembly  we  are  confident  that  the 
view  which  has  been  offered  upon  the  fubject,  will  juftify  our  advi- 
fing  the  Holland  Company  to  decline  becoming  a  party  to  the  fuit 
propofed  to  be  inftituted  fince  we  repeat,  a  deciiion  on  the  two  ab- 
stract queftions  propofed  by  the  Legiflature  would  ftill  leave  untouched 
and  undecided,  the  great  and  eflential  part  of  the  controverfy. 

(Signed)  J.  INGERSOLL, 

W.  LEWIS, 


A.  J.  DALLAS. 


Philadelphia,  June  24,  f8o2. 


T. 


Sunbury,  Northumberland  County, 
26th  November,   1802. 

ATTORNEY-GENERAL,") 

vs.  (CHARGE  of  Judge  YEATES 

The  GRANTEES,  under  the  f  to  the  JURY. 

Acl  of  the  3d  April,    1792  .J 

THAT  the  decifion  of  the  Court  and  Jury  on  the  prefent 
feigned  iiilie  fliould  "  fettle  the  controverfies  arifing  from  contend- 
ing claims  to  lands  north  and  weft  of  the  rivers  Ohio  and  Alleghany 
and  Conewango  creek,"  is  an  event  devoutly  to  be  wifhed  for  by 
every  good  citizen.  U  It  is  indifpenfably  neceilary  that  the  peace  of 
that  part  of  the  State  fhould  be  preferved,  and  complete  juftice  done 
to  all  parties  interefted,  as  effectually  as  poflible,"  (Clofe  of  Pre- 
amble to  the  Act  of  2d  April,   1802,  p.  155.) 
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We  have  no  heCtation  in  declaring,  that  we  are  not  without  our 
fears  that  the  good  intentions  of  the  Legiflature  expreffed  in  the 
Jaw  under  which  we  now  fit,  will  not  be  effefted.  We  hope  we 
ihall  be  happy  enough  to  acknowledge  our  miftake  hereafter. 

It  is  obvious  that  the  validity  of  the  claims  of  the  warrant-holders, 
as  well  as  of  the  actual  fettlers,  rauft  depend  upon  the  true  arid  cor- 
rect conftruftion  of  the  Aft  of  the  3d  April,  1792,  confidered  as 
a  folemn  contract  between  the  Commonwealth  and  each  individual. ' 

The  circumftances  attendant  on  each  particular  cafe  may  vary  the 
general  legal  conclusion  in  many  inftances. 

We  proceed  to  the  difcharge  of  the  duties  enjoined  on  us  by  the 
late  Aft.  • 

The  firft  queftion  propofed  to  our  consideration  is  as  follows : 

Are  warrants  heretofore  granted  under  the  Aft  of  the  3d  of  April 
1792,  valid  and  effectual  in  law  againft  this  Commonwealth,  fo  as 
to  bar  this  Commonwealth  from  granting  the  fame  land  toother  ap- 
plicants under  the  Aft  aforefaid,  in  cafes  where  the  warrantees  have 
not  fully  and  fairly  complied  with  the  conditions  of  fettlement,  im- 
provement and  refidence,  required  by  the  faid  Aft,  at  any  time  bb- 
fore  the  date  of  fuch  warrants  refpeftively,  or  within  two  years 
after  ? 

It  will  be  proper  here  to  obferve  that  on  the  motion  for  the  Man- 
damus to  the  late  Secretary  of  the  Land-office,  at  the  inftance  of 
the  Holland  Company — the  Members  of  this  Court,  after  great  con- 
fideration of  the  fubjeft,  were  divided  in  their  opinions.  The  Chief 
JufKce  feemed  to  be  of  opinion,  that  if  a  warrantee  was  "  by  force 
"  of  arms  of  the  enemies  of  the  United  States,  prevented  from 
(i  making  an  aftual  fettlement,  as  defcribed  in  the  Aft,  or  was 
"  driven  therefrom,  and  lhould  berfijl  in  his  endeavours  {o  make 
fuch  aftual  fettlement  thereafter,"  it  would  amount  to  a  perform- 
ance of  the  condition  in  law.  Two  of  us  (Yeates  and  Smith) 
thought,  that  in  all  events,  except  the  death  of  the  party,  the  fet- 
tlement and  refidence  contemplated  by  the  Aft,  mould  precede  the 
veiling  of  the  complete  and  abfolute  eftate,  and  that  "  every  war- 
"  rant-holder  mould  caufe  a  fettlement  to  be  made  on  his  lands 
**  within  two  years  next  after  the  date  of  the  warrant,  and  a  refi- 
"  dence  thereon  for  five  years  next  following  the  firft  fettlement,  ah 
"  pain  of  forfeiture,  by  a  new  warrant ;  but  if,  neverthelefs,  he 
"  mould  be  interrupted  or  obftrufted  by  the  force  of  the  enemy 
"  from  doing  thofe  afts  within  the  limited  periods,  and  lhould  after- 
**  wards  perfevere  in  his  efforts  in  a  reafonable  time  after  the  re- 
"  moval  of  fuch  force,  until  thefe  objects  mould  be  accomplished, 
4t  110  ad-vantage  fhall  be  taken  of  him  for  the  want  of  a  fuCceffive 
tcntinnalion  of  his  fettlement.' ' — To  this  opinion  Judge  Bracken- 
ridge  fubfcribes. 

It  would  ill  become  us  to  fay  which  of  thefe  conftruftions  is  en- 
titled to  a  preference.     It  is  true,  that  in  the  Preamble  of  the  A& 
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of  2d  April,  1802,  (p.  154)  it  is  exprefTed,  that  "  it  appears  from 
«  the  Aft  afbrefaid,  (3d  of  April,  1 792)  that  the  Commonwealth 
"  regarded  a  full  compliance  with  thofe  conditions  of  fettlement, 
"  improvement  and  refidence,  as  an  indifpenfable  part  of  the  pur- 
ff  chafe  or  consideration  of  the  land  itfelf."  But  it  is  equally  cer- 
tain that  the  true  teft  of  title  to  the  lands  in  queftion  mud  be  refclved 
into  the  legitimate  meaning  of  the  Act  of  1 792,  extracted  ex  vice- 
ribus  fuis,  independant  of  any  Legi dative  expofition  thereof.  I  ad- 
here to  the  opinion  which  I  formerly  delivered  in  Bank  ;  yet,  if  a 
different  interpretation  of  the  law  fhall  be  made  by  Courts  of  a  com- 
petent jurifdiction  in  the  dernier  refort,  I  mail  be  bound  to  acquieice, 
though  I  may  not  be  able  to  change  my  fentiments.  If  the  meaning 
of  the  firft  queftion  be,  are  titles  under  warrants  iffued  under  the 
Law  of  the  3d  of  April,  1792,  for  lands  north  and  weft  of  the 
rivers  Ohio  and  Alleghany  and  Conewango  creek,  good  and  avail- 
able againft  the  Commonwealth,  fo  as  to  bar  the  granting  of  the  fame 
land  to  other  applicants,  where  the  warrantees  have  not  fully  and 
fairly  complied  with  the  conditions  of  fettlement,  improvement,  and 
refidence,  required  by  the  law,  at  any  time  before,  or  within  two  years 
after,  the  dates  of  the  refpective  warrants,  in  time  of  profound  peace, 
when  they  were  not  prevented  from  making  fuch  adual  fettlement  by  force 
of  arms  of  the  enemies  of  the  United  States,  or  reafonable  &  well-grounded 
fear  of  the  enemies  of  the  Savages  I — The  anfwer  is  ready  in  the 
language  of  the  Acts  before  us,  and  can  admit  of  no  hefitation. 

"  No  warrant  or  furvey  for  thofe  lands  fhall  veft  any  title,  unlefs 
"  the  grantee  has,  prior  to  the  date  of  fuch  warrant,  made,  or  caufed 
"  to  be  made;  or  fhall  within  the  fpace  of  two  years  next  after  the 
"  date  of  the  fame,  make,  or  caufe  to  be  made,  an  actual  fettle- 
"  ment  thereon,  by  clearing,  &c.  and  in  default  thereof,  it  mail 
*«  and  may  be  lawful  to  and  for  the  Commonwealth  to  ifTue  new 
*'  warrants  to  other  actual  fettlers  for  the  faid  lands,  or  any  part 
•«  thereof,  &c."  (Aft  of  the  3d  of  April,  1792,  Sec.  8.)  For 
"  the  Commonwealth  regarded  a  full  compliance  with  thefe  con- 
"  ditions  of  fettlement  and  refidence  as  an  indifputable  part  of  the 
<(  purchafe  or  confederation  of  the  lands  fo  granted."   (Preamble  to 

Aa  of  1802.) 

But  if  the  true  meaning  of  the  queftion  be — Whether  under  all 
given  or  fuppofed  circumftances  of  peace  or  war,  of  times  of  perfecl 
tranquility  Or  imminent  danger,  fuch  warrants  are  not  ipfo  faclo  void 
and  dead  in  law,  nve  are  conftrained  to  fay,  that  our  minds  refufe 
affent  to  the  general  affirmative  of  the  propofition. 

We  will  exemplify  our  ideas  on  this  fubject. — Put  the  cafe,  that 
a  warrant  taken  out  early  in  1792,  calls  for  an  ifland,  or  describes 
certain  land,  with  accuracy  and  precifion,  by  the  courfe  of  waters, 
Or  other  natural  boundaries,  diftant  from  any  military  post,  and  that 
the  warrantee,  after  evidencing  the  fufleft  intentions  of  making  an 
actual  fettlement  on  the  lands  applied  for,  by  ail  the  neceffary  pre- 
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paration  of  provifions,  implements  of  hufbandry,  labourers,  cattle, 
&o  cannot,  with  any  degree  of  perfonal  fafety,  feat  himfelf  on  the 
lands  within  two  years  after  the  date  of  the  warrant,  and  by  reafon 
of  the  juft  terror  of  Savage  hoftilities  ? — Will  not  the  Provifo  in  the 
9th  Section  of  the  Act  of  3d  April,  1792.  excufe  the  temporary 
non-performance  of  an  Act,  rendered  highly  dangerous,  if  not  ab- 
folutely  impractible,  by  imperious  circumftances,  over  which  he  had 
no  controul? 

Or — Suppofe  another  warrant,  depending,  in  point  of  defcription, 
on  other  leading  warrants,  which  the  Biftrict  Surveyor,  either  from 
the  flate  of  the  country,  the  hurry  of  the  bufmefs  of  his  office,  or 
other  caufes,  could  not  furvey  until  the  two  years  were  nearly  ex- 
pired, and  the  depredations  of  the  Indians  mould  intervene  for  the 
refidue  of  the  term,  will  not  this  alfo  fufpend  the  operation  of  the 
forfeiture  ? — Nothing  can  be  clearer  to  us,  than  that  the  terms  of  the 
Provifo  embrace  and  aid  fuch  cafes ;  and  independent  of  the  ft rong 
expreflions  made  ufe  of,  we  mould  require  ftrong  proof  to  fatisfy  our 
minds  that  the  Legislature  could  poffibly  mean  to  make  a  v/anton  fa- 
crifice  of  the  lives  of  her  citizens. 

It  is  faid  in  the  books,  that  conditions  rendered  impoflible  by  the 
Act  of  Gcd,  are  void.  Salk.  170.  2  Co.  79.  £•  Co.  Lit.  206.  a. 
290  £.      1  Roll.  Ab.  449.  /.  co.     1  Fonb.  199. 

But  conditions  precedent  muff,  be  ftrictly  performed  to  make  the 
eftate  veil,  and  though  become  impoffible,  even  by  the  Act  of  God, 
the  eftate  will  not  veff. — aliter  of  conditions  fubfequent>  12  M6d. 
183.  Co.  Lit.  218.  a.  2  Vern.  339.  1  Ch.  Ca.  129.  13,8. 
Salk.  231.  i  Vern.  183.  4  Mod.  66.— We  defire  to  be  under- 
ftood  to  mean,  that  the  "  Prevention  by  force  of  arms  of  the  ene- 
**  mies  of  the  United  States,"  does  not,  in  our  idea,  abfolutely 
difpenfe  with  and  annul  the  conditions  of  actual  fettlement,  improve- 
ment and  refidence,  but  that  it  fufpends  the  forfeiture  by  protracting 
the  limited  periods — Still  the  conditions  muff,  be  performed  cy  pres, 
whenever  the  real  terror  arifing  from  the  enemy  has  fubfided,  and 
he  (hall  honeftly  perfift  in  his  endeavours  to  make  fuch  actual  fettle- 
ment improvement  and  refidence,  until  the  conditions  are  fairly  and 
fully  complied  with. 

Other  inftances  may  be  fuppofed,  wherein  the  principles  of  pre- 
vention may  effectually  be  applicable.  If  a  perfon,  under  the  pre- 
tence of  being  an  actual  fettler,  fliall  feat  himfelf  on  lands  previoufly 
warranted  and  furveyed  within  the  period  allowed,  under  a  fair  con- 
duction of  the  law,  to  the  warrantee,  for  the  making  his  fettlement, 
withhold  the  poiTcfiion,  andobftruct  him  from  making  his  fettlement, 
he  fliall  derive  no  benefit  from  this  unlawful  act.  If  the  party  him- 
felf is  the  caufe,  wherefore  the  condition  cannot  be  performed,  he 
fhall  never  take  advantage.  Co.  Lit.  206.  Doug.  66 1.  1  Roll. 
Ab.  454,  pi.  8.     Godb.   76.     5  Via.  246,  pi.  25. 
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We  truft  that  nve  have  faid  enough  to  convey  our  fentiments 
on  the  firft  point.  Our  anfwer  to  the  queftion,  as  propofed,  is, 
that  fuch  warrants  may  or  may  not  be  valid  and  effectual  in  law 
againft  the  Commonwealth,  according  to  the  feveral  times  and 
exifting  facts  accompanying  fuch  warrants.  The  refult  of  our  opi- 
nion, founded  on  our  beft  confideration  of  the  matter  is,  that  every 
cafe  mull  depend  on,  and  be  governed  by  its  own  peculiar  cir- 
cumftances. 

The  fecond  queftion  for  decifion  is — Are  the  titles  that  have 
ifTued  from  the  Land-office  under  the  Act  aforefaid,  whether  by 
warrant  or  patent,  good  and  effectual  againft  the  Commonwealth, 
or  any  perfon  claiming  under  the  Act  aforefaid,  in  cafes  where 
fuch  titles  have  iffued  on  the  authority,  and  have  been  grounded 
on  the  certificates  of  two  Juftices  of  the  Peace,  ufually  called 
Prevention  Certificates,  without  any  other  evidence  being  given  of 
the  nature  and  circumftances  of  fuch  prevention,  whereby,  as  is 
alledged,  the  conditions  of  fettlement,  improvement  and  refidence, 
required  by  the  faid  Act,  could  not  be  complied  with  ? 

It  was  ftated  in  evidence  on  the  motion,  for  the  Mandamus, 
and  proved  on  this  trial,  that  the  Board  of  Property  being  de- 
firous  of  fettling  a  formal  mode  of  certificate  on  which  patents 
might  iffue  for  lands  north  and  weft  of  the  rivers  Ohio  and  Al- 
leghany and  Conewango  creek,  required  the  opinion  of  Mr.  In- 
gerfoll,  the  then  Attorney-General  thereon;  on  due  confideration, 
a  form  was  afterwards  adopted  on  the  21ft  of  December,  1797, 
which  was  ordered  to  be  publifhed  in  the  Pittfburgh  Gazette,  and 
patents  iffued  of  courfe,  on  the  prefcribed  form  being  complied 
with. 

The  received  opinion  of  the  Supreme  Executive  Magiftrate,  the 
Attorney-General,  the  Board  of  Property,  and  of  a  refpecta'ole 
part  of  the  Bar,  (whofe  fentiments  on  legal  queftions  will  always 
have  great  and  deferved  weight)  at  that  day,  certainly  was,  that 
if  a  warrant-holder  was  prevented  by  force  of  arms  of  the  ene- 
mies of  the  United  States  from  making  his  actual  fettlement.  with- 
in two  years  after  the  date  of  his  warrant,  and  afterwards  per- 
iifted  in  his  endeavours  to  make  fuch  fettlement,  that  the  con- 
dition was  extinguifned  and  gone. — PcrfjjTmg  in  endeavours,  was 
conftrued  to  mean  fomething — Attempts,  EfTays,  &c. — but  that 
did  not  imply  abfolute  fuccefs,  or  accomplishment  of  the  objects 
intended  to  be  effected.  By  fome  it  was  thought,  that  the  en- 
deavours were  only  to  be  commenf urate  as  to  the  time  of  making 
the  actual  fettlement,  and  were  tantamount,  and  fhould  avail  the 
parties  "  in  the  fame  manner  as  if  the  actual  fettlements  had  been 
made  and  continued." 

The  decifions  of  the  Court  in  Morris's  Leffee  vs.  Neighman  and 
others  at  Pittfburg  May  1  799,  tended  to  make  the  former  opinion 
queftionable  j  and  two  of  the  juftices  of  the  Supreme  Court  adopted 
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a  different  doctrine,  in  their  judgment  between  the  Holland  Compa- 
ny and  Tench  Cox. 

In  the  argument  in  that  cafe,  it  was  infifted  by  the  Gounfel  for 
the  plaintiffs  that  the  Board  of  Property  in  their  refolves  and  the  Go- 
vernor by  his  patent  reprefented  the  Commonwealth  pro  hae  vice  ; 
and  that  interefts  veiled  under  them  which  could  not  afterwards  be 
defeated.  ..     - 

We  cannot  fubfcribe  hereto.  If  the  conditions  of  fettlement,  im- 
provement and  refidence  are  indifpenfible  at  all  events  ;  they  become 
fo  by  an  act  of  the  different  branches  of  the  Legiflature.  .  The  go- 
vernor who  has  a  qualified  negative  in  the  palling  of  laws,  .cannot 
difpenfe  with  their  injunctions,  it  cannot  be  faid  that  this  cafe  falls 
within  the  meaning  of  the  9th  fection  of  the  fecond  article  of  the 
conftitution.  "  The  governor  {hall  have  power  to  remit  fines  and 
*'  forfeitures  and  grant  reprieves  and  pardons  except  in  cafe  of  im- 
"  peachment.,,  It  relates  merely  to  penalties  confequent  on  public 
offences,  nor  can  it  be  pretended  that  the  Board  of  Property,  by 
any  act  whatever  of  their  own,  can  derogate  from  the  binding  force 
of  law.  But  the  fact  is>  an  intention  of  difpenfing  with  the  law  of 
1792  cannot  with  any  degree  of  juftice  be  afcribed  to  the  Governor 
or  Board  of  Property  for  the  time  being.  They  confidered  them- 
felves  in  their  different. functions  virtually  difcharging  their  refpec- 
tive  duties  in  carrying  the  act  into  execution  according  to  the  general 
received  opinion  of  the  day  ;  they  never  intended  to  purge  a  forfei- 
ture if  it  had  really  accrued,  nor  to  excufe  the  non-performance  t>f 
a  condition  if  it  had  not  been  complied  with  ;  agreeably  to  the  pub- 
lic will  expreffed  in  a  legiflative  contract. 

The  rule  of  law  is  thus  laid  down  in  England.  A  falfe  or  par- 
tial fuggeflion  by  the  grantee  of  the  King  to  the  Kings  prejudice ; 
whereby  he  is  deceived  will  make  the  grant  of  the  King  void.  Hob. 
429.  Cro.  E.  632.  Yel.  48.  1.  Co.  44.  a.  51.  b.  3.  Leon.  5.  2' 
Hawk398.  Black226.  Butwhere  the  words,are  the  words  of  the  King 
and  it  appears  that  he  has  only  mijlahen  the  law,  there  he  fiall  not  be 
faid  to  befo  deceived  to  the  avoidance  of  the  grant  per  Sir  Samuel  Eyre} 
Juft.  Ld.  Ray  50.  6  Co.  55.  b. — 6  b  accord.  But  if  aHy  of  the 
lands  concerning  which  the  queftion  arifes,  become  forfeited  by  the 
omiffion  of  certain  acts  enjoined  on  the  warrant  holders,  they  do  not 
efchcat  to  the  Governor  for  the  time  being,  for  his  benefit,  nor  can 
he  be  prejudiced  as  Governor  by  any  grant  thereof,  they  become  veft- 
ed  in  the  whole  body  of  the  Citizens  as  the  property  of  the  Com- 
monwealth fubject  to  the  difpofition  of  the  laws, 

We  are  decidedly  of  opinion,  that  the  patents,  and  the  preven- 
tion certificates  tecited  in  the  patents,  are  not  conclusive  againft 
this  Commonwealth,  or  any  perfon  claiming  under  the  Act  of  3d 
of  April,  1 792,  of  the  patentees  having  performed  the  conditions 
enjoined  on  them,  although  they  have  purfued  the  form  prefcribed 
by  the  Land-officers.     But  we   alfo   think  that  the  circumftance 
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cf  recital  of  fuch  certificates  will  not  ipfo  jatlo  avoid  and  nullify 
the  patent,  if  the  adhial  fettlement,  improvement  and  refidence, 
pointed  out  by  the  law,  can  be  eftablifhed  by  other  proof. 

We:  mufr.  repeat  on  this -head,  what  we  afTerted  on  the  former, 
that  every  cafe  rauft  be  governed  by  its  own  peculiar  circum- 
ftances.  Until  the  fails  really  exifling,  as  to  each  tract  of  land, 
are  afcertained  with  accuracv,  the  legal  conclufion  cannot  be  drawn 

J  *  o 

with  any  degree  of  correctnefs.     Ex  fatlo  oritur  jus. 

2.  Here  we  feel  ourfelves  irrefiftably  impelled  to  mention  a  dif- 
ficulty which  ftxikes  our  minds  forcibly.  Our  reflections  on  the 
fubject  have  led  us  to  afk  ourfelves  this  quefHon  on  our  pillows.— 
What  would  a  wife,  juft  and  independent  Chancellor  decree  on 
the  laft  queftion  ? — Executory  contracts  are  the  peculiar  objects  of 
Chancery  Jurifdidlion,  and  can  be  fpecifically  enforced  by  Chancery 
alone — Equity  forms  a  part  of  our  law,  fays  the  late  Chief  Juftice 
truly,      i  Dal!.  213. 

If  it  had  appeared  to  fuch  a  Chancellor,  by  the  pleadings  or  other 
proofs,  that  the  purchafe  money  had  been  fully  paid  to  the  Govern- 
ment by  the  individual  for  a  tract  of  land  under  the  law  of  the  3d 
April,  1792.  That  times  of  difficulty  and  danger  had  intervened 
— that  fums  of  money  had  been  expended  to  effect  an  adhial  fettle- 
ment, improvement  and  refidence,  which  had  not  been  accomplifhed 
fully — that  by  means  of  an  unintentional  mi/lake  on  the  part  of  the 
State-officers  in  granting  him  his  patent — not  led  to  that  iniflake  by 
any  fpecies  of  fraud  or  deception  on  the  part  of  the  grantee — he 
had  been  led  into  an  error  and  lulled  into  a  confidence,  that  the  condi- 
tions of  the  grant  had  been  legally  complied  with,  and  therefore  he 
had  remitted  in  his  endeavours  therein  : — Would  not  he  think,  that 
under  all  thefe  circumflances,  thus  combined,  equity  would  interpofe 
and  mitigate  the  rigid  law  of  forfeiture  by  protracting  the  limited 
periods?  And  would  it  not  be  an  additional  ground  of  equity,  that 
the  political  (late  of  the  country  has  materially  changed  fince  1792, 
by  a  furrender  of  the  weftern  ports  to  the  Government  of  the 
United  States,  and  peace  with  the  Indian  nations,  both  which  ren- 
der an  immediate  fettlement  of  the  frontiers,  in  fome  meafure,  lefe 
neceffary  than  heretofore  ? 

But  it  is  not  fubmitted  to  us  to  draw  the  line  of  property  to  thefc 
lands  ;  they  mud  be  left  to  the  cool  and  temperate  decifions  of 
others,  before  whom  the  queftions  of  title  may  be  agitated — We 
are  confined  to  the  wager  on  the  matters  before  us,  and  on  both 
queftions  <we  have  given  you  our  difpaffionate  fentiments,  formed 
on  due  reflection,  according  to  the  beft  of  our  judgment — We 
are  interefted  merely  as  common  citizens,  whofe  fafety  and  hap- 
pinefs  is  involved  in  a  due  adminiftration  of  the  laws.  We  pro- 
fefs  and  feel  an  ardent  defire  that  peace  and  tranquility  fhould 
be  preferved  to  the  moft  remote  inhabitants  of  this  Common* 
wealth. 
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*to  the  Senate  and  Houfe  of  Reprefen'tatives  of  the  Commonwealth  of 

Pennjylvania. 
Gentlemen, 

THE  Secretary  will  deliver  to  the  refpeclive  Houfes,  copies  of 
the  letter  to  me  from  the  Honorable  the  Juftices  of  the  Supreme 
Court  of  this  State,  accompanied  with  copies  of  the  proceedings,  ver- 
dict, and  judgment  in  a  fpecial  court,  held  before  them,  at  Sunbury, 
in  the  county  of  Northumberland,  in  purfuance  of  an  act  of  the  Ge- 
neral AiTembly,  ch.  75,  pafTed  the  fecond  day  of  April  laft ;  at 
which  court  the  attorney  general  and  two  other  gentlemen,  learned 
in  the  law,  attended  as  counfel  in  behalf  of  the  Commonwealth. 
.  I  alfo  fubmit  to  your  confideration  the  fubjedt  matter  of  a  letter 
which  I  have  received  from  general  William  Irwine,  fuperintendant 
of  military  itores  of  the  United  States,  refpecting  an  aiTelfment  of 
the  arfenal  on  the  Schuylkill,  near  the  city  of  Philadelphia,  the  pro- 
perty of  the  United  States,  I  believe  it  has  not  been  ufual  to  tax  fuch 
property  in  any  of  the  Irates,  but  it  refts  with  the  Legiflature  to  de- 
cide thereon. 

At  the  fame  time,  I  have  deemed  it  advifeable  to  lay  before  you,; 
copies  of  two  letters,  one  from  a  Mr.  Elifha  Tracy,  of  Norwich,  in, 
the  ftate  of  Connecticut,  to  Mr.  Henry  Drinker  of  Philadelphia ; 
the  other  from  John  Franklin  Efq.  a  member  of  the  Houfe  of  Re- ' 
prefentatives,  and  a  certain  Samuel  Avery,  to  the  committee  of  Penn- 
sylvania, Land-holders.  The  writers  of  thefe  letters  would  appear 
to  fet  the  laws  and  government  of  Pennfylvania  at  nought,  but,  as 
the  laws  againft  intrufions  are  conftitutional  and  falutary,  be  aiTured 
they  mall  be  faithfully  and  promptly  executed. 

THOMAS  M'KEAN. 

Lancafler,  January  4,   1805.' 

Philadelphia,  Dec.  18,   1802. 
SIR, 
We  have  the  honor  to  inclofe  to  your  Excellency,  the  proceedings, 
verdicl,  and  judgment  in  the  late  fpecial  court  held  before  us  at  Sun- 
bury,  in  purfuance  of  the  act  of  2d  of  April,  1 802. 

And  are  with  great  refpedl  and  confideration, 

Your  Excellency's  mod  obedient  humble  fervant, 

J.  YEATES, 
THOMAS  SMITH, 
H.  H.  BRACKENRIDGE. 
Excellency,  Gov.  M'Kean. 
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Pennsylvania,  ff. 

WHEREAS,  the  judges  of  the  Supreme  Court  of  Pennfylva- 
nia,  or  a  majority  of  them  are  required  by  an  act  of  AfTembly  paf- 
fed  the  fecond  day  of  April  laft,  to  meet  together  and  devife  fome 
method  either  by  means  of  a  feigned  ifTue  or  otherwife,  to  bring  be- 
fore a  court  and  jury  for  their  determination  certain  queflions  refpect- 
ing  the  claims  to  lands  within  that  part  of  the  territory  of  this  State 
north  and  weft  of  the  rivers  Ohio  and  Alleghany  and  Conewango 
c*eek. 

In  purfuance  of  which  requiiation  a  majority  of  the  faid  judges, 
have  this  day  met  together  for  the  purpofe  aforesaid.  And  do  direct 
that  an  action  be  entered  on  the  records  of  the  Supreme  Court, 
wherein  the  Attorney  General  (hall  be  plaintiff,  and  the  grantees 
under  the  act  of  the  third  of  April,  one  thoufand  feven  hundred  and 
ninety-two,  fhall  be  defendants,  and  that  a  declaration  be  filed  by  the 
Attorney  General  againft  the  defendants  as  on  a  wager,  embracing 
the  queflions  propofed  by  the  faid  act  of  AfTembly  of  1802,  to  which 
declaration  he  fhall  enter  the  pleas  of  non  aiTumpfit  and  payment,  with 
leave  to  give  the  fpecial  matters  in  evidence,  and  likewife  enter  the 
proper  replication  and  join  the  iiTues. 

And  that  any  perfon  or  perfons  claiming  as  a  fettler  or  fettlers  un- 
der the  faid  act  of  April  1792,  and  aliedging  mat  his  or  their  claim 
may  be  effected  by  any  warrant,  patent  or  grant,  made  or  ifTued  m 
purfuance  ~of  the  fame  act,  fhall  be  admitted  to  become  a  party  to  the 
faid  fuit  on  the  part  of  the  plaintiff,  and  that  any  perfon  or  perfons 
claiming  as  grantee  or  grantees  under  the  faid  act,  and  aliedging  that 
his  or  their  grant  may  be  effected  by  a  fettler,  fhall  he  admitted  to  be- 
come a  party  or  parties  on  the  part  of  the  defendants. 

And  the  faid  judges,  do  further  direct  that  a  precept  in  the  nature 
of  a  venire  facias  fhall  be  ifTued  by  the  Prothonotary  of  the  Supreme 
Court  directed  to  the  fheriffo'f  the  county  of  Northumberland,  re- 
quiring him  to  fummon  the  ufual  number  of  difinterefted  perfons  in- 
habitants of  the  counties  of  Northumberland  or  Lycoming,  to  appear 
at  the  Court  Houfe  of  the  town  of  Sunbury  in  the  faid  county  of 
Northumberland  on  the  twenty-fifth  day  of  November  next,  at  ten 
o'clock  in  the  forenoon,  to  make  a  jury  of  the  country  to  try  the  ifTue 
or  iflues  directed  by  the  firft  above  recited  act  of  AfTembly  to  be  there 
tried. 

And  the  faid  judges  do  further  direct  that  a  fubpcena  fhall  ifTue 
from  the  office  of  the  Prothonotary  of  the  Supreme  Court  to  the  fe- 
cretary  of  the  Land  Office,  to  appear  and  attend  at  the  faid  trial, 
bringing  with  him  all  fuch  books,  papers  and  documents  as  he  fhall 
think  material  to  be  produced  and  confulted  thereat. 

And  that  other  fubpoenas  may  likewife  be  "ifTued  by  the  faid  Pro- 
thonotary, or  by  the  clerk  of  the  Circuit  Court  of  the  county  of  Nor- 
thumberland, or  by  any  other  clerk  of  any  other  circuit  court  with- 
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in  this  Rate,  for  all,  or  any  witnefTes  that  he  or  they  maybe  required 
to  iilue  by  any  perfon  or  perfons,  propofing  to  become  a  party  or  par- 
ties to  the  faid  fuit. 

And  the  faid  Judges  do  likewife  think  it  expedient  that  the  Go- 
vernor of  this  Commonwealth  {hall  give  public  notice  by  his  procla- 
mation, that  all  perfons  whom  it  may  concern,  either  as  parties  or  wit- 
nefTes may  appear  at  the  time  and  place  aforefaid,  to  make  their  claims 
or  take  defence  as  parties,  or  to  give  evidence  as  v/itneffes  on  the  trial 
aforefaid. 

All  which  we  ceitify  to  his  excellency  the  Governor,  in  purfuance 
of  the  directions  of  the  faid  aft  of  Aflembly,  this  twenty-fifth  day  of 
June,  A.  D.  1802. 

EDWARD  SH1PPEN, 

THOMAS  SMITH, 

H.  H.  BRACKENRIDGE, 


PLEAS  before  the  honourable  Edward  Shippen,  Efquire,  Doftor 
of  Laws  Chief  Juftice  and  the  honourable  Jafper  Yeates,  Thomas 
Smith  and  H.  H.  Brackenridge,  Efquires,  judges  of  the  Supreme 
Court  of  Pennfylvania. 

In  the  Supreme  Court  of  Pennfylvania  in  the  year  of  our  Lord, 
1802. 

1 

Pennsylvania,  Jf. 

THE  grp.ntees  of  lands  laying  north  and  weft  of  the  rivers  Ohio 
and  Alleghany  and  Conewango  creek  in  the  ftate  of  Pennfylvania 
under  an  aft  of  AfTembly  of  the  faid  ftate  palled  on  the  3d  day  of  April, 
in  the  year  of  our  Lord  1792,  entitled  "  An  aft  for  the  late  of  the1 
vacant  lands  within  this  Commonwealth"  were  attached  to  anfwer 
the  Attorney  General  of  the  faid  ftate  of  a  plea  of  trefpafs  on  the  cafe, 

J,nd  Whereupon  the  faid  Attorney  General  in  his  proper  perfon 
complains,  that  whereas  on  the  fecond  day  of  April  in  the  year  of 
oar  Lord  1802,  at  Philadelphia  in  the  county  of  Philadelphia  in  the 
Commonwealth  of  Pennfylvania  aforefaid,  a  certain  difcourfe  was 
had  and  moved  between  the  faid  Attorney  General  and  the  faid 
grantees  of  and  concerning  the  lands  within  the  faid  Commonwealth 
laying  north  and  weft  of  the  rivers  Ohio  and  Alleghany  and  Cone- 
wango creek,  and  of  and  concerning  the  titles  to  thofe  lands  in 
which  difcourfe,  the  faid  Attorney  General  afTerted  and  affirmed  that 
warrants  theretofore  granted  under  the  faid  aft  of  the  third  of  April 
J  792,  were  not  valid  and  effeftual  in  law  againft  the  Commonwealth 
of  Pennfylvania  {o  as  to  bar  the  faid  Commonwealth  from  granting 
ihe  fame  land  to  other  applicants,  under  the  faid  aft  in  cafes  where 
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the  warrantees  have  not  fully  and  fairly  complied  with  the  conditions 
of  fettlement,  improvement  and  refidence  required  by  the  faid  act,  at 
any  time  before  the  date  of  fuch  warrants  refpectively,  or  within  two 
years  after : — aDd  alfo  thai  the  titles  that  had  iffued  from  the  land  of- 
fice, under  the  acl:  aforefaid,  whether  by  warrant  or  patent  were  not 
good  and  effectual  in  law  againft  the  faid  Commonwealth,  or  any  per- 
fon claiming  under  the  act  aforefaid,  in  cafes  where  fuch  titles  have 
iiTued  on  the  authority,  and  have  been  grounded  on  the  certificates  of 
two  juftices  of  the  peace,  ufually  called  "  prevention  certificates'* 
without  any  other  evidence  being  given  of  the  nature  and  circum- 
fiances  of  fuch  prevention,  whereby  the  conditions  of  fettlement, 
improvement  and  refidence  required  by  the  faid  acl:  could  not  be 
complied  with. 

And  thereupon,  the  faid  grantees  in  confideration  of  fifty  dollars  to 
them  in  hand  by  the  faid  Attorney  General  before  that  time,  paid, 
affumed  upon  themfelves,  and  to  the  faid  Attorney  General,  then 
and  there  faithfully  promifed  that  they  the  faid  grantees  would  pay 
to  the  faid  Attorney  General  two  hundred  dollars,  if  warrants  there- 
tofore granted  under  the  faid  acl  of  the  third  day  of  April  1792, 
were  not  valid  and  effectual  in  law  againft  the  faid  Commonwealth, 
fo  as  to  bar  the  faid  Commonwealth  from  granting  the  faid  land  to 
other  applicants  under  the  acl:  aforefaid,  in  cafes  where  the  warrantees 
have  not  fully  and  fairly  complied  with  the  conditions  of  fettlement, 
improvement  and  refidence  required  by  the  faid  acl  at  any  time  be- 
fore the  date  of  fuch  warrants  refpectively,  or  within  two  years  after. 
And  if  the  titles  that  had  iffued  from  the  land  office  under  the  act 
aforefaid,  whether  by  warrant  or  patent  were  not  good  and  effectual 
in  law  againft  the  faid  Commonwealth,  or  any  perfon  claiming  under 
the  act  aforefiid,  where  fuch  titles  have  iffued  on  the  authority,  and 
been  grounded  on  the  certificates  of  two  juftices  of  the  peace,  ufuatly 
called  "  prevention  certificates"  without  any  other  evidence  being 
given  of  the  nature  and  circumftances  of  fuch  prevention  whereby 
(as  is  alledged)  the  conditions  of  fettlement,  improvement  and  refi- 
dence required  by  the  faid  act,  could  not  be  complied  with. 

And  the  faid  Attorney  General  in  fact  faith  that  warrants  there- 
tofore granted  under  the  faid  act  of  the  third  of  April,  one  thouf- 
and  feven  hundred  and  ninety-two,  are  not  valid  and  effectual  in  law, 
againft  thefaid  Commonwealth  fo  as  tobar  the  faid  Commonwealth  from 
granting  the  fame  land  to  other  applicants  under  the  act  aforefaid,  in 
cafes  where  warrantees  have  not  fully  and  fairly  complied  with  the  con- 
ditions of  fettlement,  improvement  and  refidence  required  by  the  faid 
act  at  any  time  before  the  date  of  fuch  warrant  refpectively,  or  within 
two  years  after.  And  alfo  that  the  titles  that  have  iffued  from  the 
land  office  under  the  act  aforefaid,  whether  by  warrant  or  patent  are 
not  good  and  effectual  in  law,  againft  the  faid  Commonwealth,  or 
any  perfon  claiming  under  the  act  aforefaid,  in  cafes  where  fuch  titles 
have  iffued  on  the  authority  and  have  been  grounded  upon  the  ceitifi- 
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eates  of  two  juftices  of  the  peace,  ufually  called  "  prevention  cer- 
tificates" without  any  other  evidence  being  given  of  the  nature  and 
circumftances  of  fuch  prevention,  whereby  (as  is  alledged)  the  coni. 
ditions  of  fettlement,  improvement  and  refidence  required  by  the 
faid  adt,  could  not  be  complied  with. 

By  reafon  of  which  premifes,  he  the  faid  Attorney  General  hath 
become  entitled  to  receive  of  the  faid  grantees  and  aclion,  hath  ac- 
crued to  him  to  demand  and  have  of  them  the  faid  fum  of  two  hun- 
dred dollars  according  to  their  promife  and  undertaking  aforefaid. 

Ncverthelefs  the  faid  grantees,  their  promife  and  undertaking  afore- 
faid, in  form  aforefaid,  made  not  at  all  regarding  but  contriving,  and 
unjuftly  intending  the  faid  Attorney  General  in  this  behalf  to  de- 
ceive the  faid  two  hundred  dollars  to  the  faid  Attorney  General  have 
not  yet  paid,  nor  him  for  the  fame  in  any  wife  contented  but  the 
fame  to  him  to  pay  or  in  any  wife  therefor  to  content  they  the  faid 
grantees  hitherto  have  altogether  refufed  to  his  damage  of  three  hun- 
dred dollars,  and  therefore  he  produceth  fuit,  &c. 

The  Attorney  General    >  Pledges  of  Pros.     JJ«  D0E» 

in  his  proper  perfon.    $  ■  {_  Ki   ROE. 

The  Attorney  General  by  direction  of  the  faid  judges  pleads  non 
aJTumpfit  and  payment,  with  leave  to  give  the  fpecial  matters  in  evi- 
dence, and  alfoby  direclioh  of  the  faid  judges  replies  non  folvit  and 
iffucs. 

J.  B.  M'KEAN. 

Thereupon  let  a  jury  come  of  good  lawful  and  difmtereited  men? 
inhabitants  of  the  counties  of  Northumberland  or  Lycoming,  at  the 
Court  Houfe  at  Sunbury,  in  the  county  of  Northumberland  on  the 
faid  twenty-fifth  day  of  November,  before  the  faid  judges,  or  a  majo- 
rity of  them  who  neither  &c.  to  recognise,  &c  the  fame  day  is  given 
to  the  parties  aforefaid,  &c.  on  which  fame  twenty-fifth  day  of  No- 
vember, came  the  Attorney  General  aforefaid,  but  the  grantees  of 
lands  laying  north  and  weft  of  the  rivers  Ohio  and  Alleghany  and  Co- 
rsewango  creek,  under  an  a£t  of  Affembly  of  the  faid  ftate,  pafTed  on 
the  third  day  of  April,  in  the  year  of  our  Lord  1 79a,  entitled  "  An 
ad  for  the  file  of  the  vacant  lands  within  this  Commonwealth"  did 
not  come  before  the  honourable  Jafper  Yeates,  Thomas  Smith  and 
H.  H.  Brackenridge,  Efquires,  a  majority  of  the  faid  judges  of  the 
flid  Supreme  Court,  and  a  jury' being  thereupon  called,  come  to  wit, 
John  Fitfworth,  Efquire,  John  Frick,  Chriftopher  Probft,  John 
Crazier,  Charles  Drum,  Thomas  Hamilton,  James  Laird,  Efquire, 
George  Langs,  William  M'Adams,  William  Mears  Efquire,  Robert 
Montgomery',  Efquire  and  William  Dickfon,  good  lawful  and  difin- 
terefted  men  of  the  counties  of  Northumberland  or  Lycoming  afore- 
faid, who  being  duly  empannelled,  returned,  tried,  elected  and  fworn 
upon  their  oaths,  do  fay  that  the  faid  grantees  did  afTume  to  the  fai«4 
Attorney  General  in  manner  and  form  as  the  faid  Attorney  General 
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in  his  declaration  aforefaid,  has  alledged,  and  that  the  fame  grantees, 
or  either  of  them,  did  not  pay  to  the  faid  Attorney  General  the  laid 
fum  of  two  hundred  dollars,  or  any  part  thereof,  as  the  fame  grantees 
in  their  plea  aforefaid,  have  alledged,  and  they  aflcfs  the  nominal  da- 
mages of  the  faid  Attorney  General  by  reafon  of  the  non-performance 
by  the  faid  grantees  of  their  promife  and  affumption  aforefaid  to  two 
hundred  dollars,  befides  his  colts  and  charges  by  him  about  his  fuit  in 
that  behalf  expended  and  for  thofe  cofta  and  charges  to  fix  cents. 
Whereupon  it  is  confidered  by  the  court  here,  that  the  faid  Attorney- 
General  do  recover  of  the  faid  grantees  his  damages,  cofls,  and  charges 
aforefaid,  amounting  in  the  whole  to  two  hundred  dollars  and  fix 
cents,  and  the  court  accordingly  render  judgment  thereon,  for  the 
plaintiff  fubjecl  to  the  provifo  In  the  ninth  JeQion  of  the  act  of  AfTembly, 
pafTed  the  third  day  of  April  1 792. 

W  I  EDWARD  BURD,  Prothonotory  of  the  Supreme  Court 
aforefaid,  hereby  certify  that  the  foregoing  is  a  true  copy  of  the  order 
of  the  judges  of  the  laid  Supreme  Court,  agreeably  to  an  act  of  Af- 
fembly  therein  referred  to,  pafTed  the  fecond  day  of  April  laft,  and 
of  the  record  of  the  pleadings,  trial  verdict  of  the  jury  and  judg- 
ment of  the  faid  court,  had  in  purfuance  thereof,  as  the  fame  remain 
of  record  in  the  faid  court. 

Ih  witnefs  whereof,  I  have  hereunto  fet  my  hand  and 
(L.  S.)  affixed  the  feal  of  the  faid  Supreme  Court  at  Phila- 

delphia, the  eighteenth  day  of  December,   in  the 
year  of  our  Lord  1802. 

EDWARD  BURD,  Prot. 

I  CERTIFY  that  the  foregoing  contained  in  fourteen  pages  are 
true  copies  of  the  papers  correiponding  thereto  as  communicated  to 
the  Senate  of  the  Commonwealth  of  Pennfylvania  by  the  Governor 
thereof  on  the  fixth  day  of  January  one  thoufand  eight  hundred  and 
three. 

GEORGE  BRYAN,  Clk. 

of  the  Senate. 


w. 

Extracts  from  the  Journals  of  the  Senate, 
Wednefday,  February  9,   1803,  P*  21^* 

MR.  F1NDLEY  called  for  the  Governor's  MefTage,  toge- 
ther with  the  Proceedings,  Verdict  and  Judgment,  in  the  late  Spe- 
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cial  Court,  held  at  Sunbary,  in  purfuance  of  the  Act  of  the  2d  of 
April,   1802,  read  on  the  6th  ult.  and  the  fame  were  again  read. 
Whereupon, 
On  motion  of  Mr.  Findley,  feconded  by  Mr.  M'Arthur, 
Refolved,  That  the  Proceedings,  Verdict  and  Judgment,   in   the 
late  Special  Court,  held  before  the  Judges  of  the  Supreme  Court, 
at  Sunbury,  in  purfuance  of  the  Act  of  the  2d  of  April,   1802,  be 
referred  to  a  Select  Committee,  with  inductions  to  report  thereon 
by  bill  or  otherwife. 

Ordered,  That  Mr.   Findley,    Mr.    Kean,    Mr.   Pearfon,    Mr. 
Steele  and  Mr.  M« Arthur,  be  the  Committee  for  that  purpofe. 


Thurfday,  February  17,   1803,  p.  258. 

Mr.  Findley,  from  the  Committee  to  whom  was  referred  on  the 
9th  inftant,  that  part  of  the  Governors  MefTage  refpecting  the  Pro- 
ceedings of  the  Special  Court,  held  at  Sunbury,  under  the  Act  of 
the  2d  of  April,  1802,  read  the  6th  of  January  laft,  together  with 
the  Documents  connected  with  the  fubject, 

Reported  the  Bill,  entitled  "An  Act  for  afcertaining  the  rights 
and  claims  of  actual  fettlers,  and  others,  under  the  Act,  entitled 
U  An  Act  for  the  fale  of  the  vacant  lands  within  this  Common- 
wealth, parTed  the  3d  of  April,  1792,"  and  the  fame  was  read  the 
firfl  time. 


No.   62. 

An  ACT  for  afcertaining  the  Rights  and  Claims  of  aclual  Settlers, 
and  others,  under  the  Acl,  entitled  "  An  Ail  for  the  Sale  of  the  va- 
cant Lands  ivithin  this  Commonwealth"  puffed  the  third  of  April, 
one  thoufand  feven  hundred  and  ninety-ttuo. 

WHEREAS,  the  General  Affembly  of  the  Commonwealth  of 
Pennfylvania,  by  an  act,  entitled  "  An  Act  to  fettle  the  contro- 
versies arifing  from  contending  claims  to  lands  within  that  part  of 
the  territory  of  this  Commonwealth,  north  and  well:  of  the  rivers 
Ohio  and  Alleghany  and  Conewango  creek  "  parTed  the  third  day 
of  April,  one  thoufand  feven  hundred  and  ninety-two,  did  enact  as 
follows,  to  wit:  "  That  at  fome  time  and  place,  not  exceeding  three 
months  from  the  firft  day  of  the  month  of  April,  in  the  prefentyear, 
as  (hall  be  mod  convenient  to  the  Judges  of  the  Supreme  Court  of 
this  Commonwealth,  or  the  majority  of  them,  it  mall  be  the  duty 
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»f  the  faid  Judges,  and  they  are  hereby  enjoined  and  required  i6 
meet  together  and  devife  fome  method,  either  by  a  feigned  iffue  of 
otherwife,  as  in  their  judgment  iha!l  feem  bed  of  bringing  before  & 
Court  and  Jury,  to  be  holden  as  hereinafter  is  directed,  the  follow- 
ing queftions,  reflecting  the  claims  to  lands  within  that  part  of  the 
territory  of  this  State  north  and  weft  of  the  rivers  Ohio  and  A  lie* 
ghany  and  Conewango  creek,  viz.  Are  warrants  heretofore  granted 
under  the  act  of  the  third  day  of  April,  one  thoufand  feven  hun- 
dred and  ninety-two,  valid  and  effectual  in  law  againft  this  Common" 
wealth,  fo  as  to  bar  this  Commonwealth  from  granting  the  fame  land 
to  other  applicants  under  the  act  aforefaid,  in  cafes  where  the  warran* 
tees  have  not  fully  and  fairly  complied  with  the  conditions  of  fettle- 
ment,  improvement  and  residence,  required  by  the  faid  act,  at  any- 
time before  the  date  of  fuch  warrants  refpectively,  or  within  two 
years  after  ?  Are  the  titles  that  have  iflaed  from  the  Land-office 
under  the  act  aforefaid,  whether  by  warrant  or  patent  good  and 
effectual  in  law  againft  this  Commonwealth,  or  any  perfon  claiming 
under  the  act  aforefaid,  in  cafes  where  fuch  titles  have  been  iffued 
on  the  authority,  and  have  been  grounded  upon  the  certificate  o£ 
two  Juftices  of  the  Peace,  ufually  called  Prevention  Certificates, 
without  any  other  evidence  being  given  of  the  nature  and  circum- 
ftances  of  fuch  prevention,  whereby,  as  is  alledged,  the  conditions 
of  fettlement,  improvement  and  refidence,  required  by  the  faid  act* 
could  not  be  complied  with  ?  And  whereas t  the  Judges  of  the  Su- 
preme Court  of  this  Commonwealth,  in  conformity  to  the  faid  act> 
did  meet  and  devife  a  form  of  action  to  bring  the  aforefaid  queftions 
before  the  faid  Court  and  Jury,  and  did  appoint  a  day  for  the  trial 
and  determination  thereof,  and  did  direct  the  neceffary  procefs  to 
iiTue,  returnable  at  the  Court-houfe  in  Sunbury,  in  the  county  of 
Northumberland,  on  the  twenty- fifth  day  of  November,  one  thou* 
fand  eight  hundred  and  two,  at  ten  o'clock,  in  the  forenoon  of  the 
faid  day,  all  which  is  certified  to  the  Governor  of  this  Common- 
wealth, under  the  hands  of  the  faid  Judges,  in  the  following  words> 
to  wit :  "  All  which  we  certify  to  his  Excellency  the  Governor, 
in  purfuance  of  the  directions  of  the  faid  Act  of  Affembly,  this 
twenty-fifth  day  of  June,  Anno  Domini,  one  thoufand  eight  hun- 
dred and  two. 

EDWARD  SHIP  PEN, 
THOMAS  SMITH, 
H.  H.  BRACKENRIDGES* 
And  whereas  the  Governor,  under  his  hand  and  the  feal  of  the  Com* 
monwealth,  by  his  Proclamation,  bearing  date  the  twenty-ninth  day 
of  July,  one  thoufand  eight  hundred  and  two,  did  publifh  the  form 
of  proceeding  devifed  by  the  faid  Judges,  and  the  time  by  them  fixed 
to  bring  the  aforefaid  queftions  to  ifTue  and  trial,  and  did  give  due 
public  notice  to  all  parties  and  perfons  interefted  in  the  faid  quefti- 
ons, of  the  time,  place  and  manner  in  which  the  faid  trial  would  b§ 
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had  and  conduced:  And  whereas ',  the  faid  Judges,  among  othef 
things,  had  ordered  and  directed  that  "  any  perfon  or  perfons  claim- 
ing as  a  fettler  or  fettlers  under  the  faid  Ad  of  April,  one  thoufand 
feven  hundred  and  ninety-two,  and  alledging  that  his  or  their  claim 
may  be  affected  by  any  warrant,  patent  or  grant,  made  or  iffued  iri 
purfuance  of  the  fame  act,  fhall  be  admitted  to  become  a  party  to 
the  faid  fuit  on  the  part  of  the  plaintiff;  and  that  any  perfon  or 
perfons,  claiming  as  grantee  or  grantees,  under  the  faid  acl,  and  al- 
ledging that  his  or  their  grant  may  be  affected  by  a  fettler,  fhall 
be  admitted  to  become  a  party  or  parties  on  the  patt  of  the  defen- 
dant ;"  And  whereas,  on  the  faid  twenty-fifth  day  of  November, 
one  thoufand  eight  hundred  and  two,  at  the  Court-houfe  in  Sunbury, 
in  the  county  of  Northumberland  aforefaid,  the  Supreme  Court  of 
this  Commonwealth,  being  opened  in  due  form,  and  then  and  there 
being  perfonally  prefent,  the  honourable  Jafper  Yeates,  Thomas 
Smith,  and  H.  H.  Brackenridge,  Judges  of  the  faid  Court,  to 
which  Court  the  Sheriff  of  the  county  of  Northumberland  afore- 
faid, in  purfuance  of  the  precept  directed  to  be  iffued  by  the  Judges 
of  the  Supreme  Court  aforefaid,  had  caufed  to  come  twelve  good, 
lawful  and  difinterefted  men,  as  Jurors  to  the  faid  Court,  to  wit : 
John  Tietfworth,  Efquire,  John  Frick,  Chriftopher  Probft,  John 
Frazer,  Charles  Dunn,  Thomas  Hamilton,  James  Land,  Efquire, 
George  Langs,  William  M'Adams,  William  Meaies,  Efquire,  Ro- 
bert Montgomery,  Efquire,  and  William  Dickfon,  good,  lawful  and 
difinterefted  men,  of  the  counties  of  Northumberland  and  Lycom- 
ing aforefaid,  who  being  duly  impannelled  and  fworn,  upon  their 
oaths  refpectively,  did  find  for  the  plaintiffs,  with  cofts,  &c.  upon 
both  the  queftions  then  and  there  fubrrritted  to  their  determination 
as  aforefaid:  And  whereas,  by  the  faid  verdicl  of  the  faid  jfury,  and 
the  judgment  of  the  Court  thereon,  a  general  principle  is  ejlablijloedj 
with  refpect  to  the  validity  of  all  grants  in  that  part  of  the  State, 
whether  claimed  under  warrants  or  patents,  where  the  grantees  have 
not  fully  and  fairly  complied  with  the  provificns  of  the  Acl  of  General 
Affanbly  of  Pennfylvania,  entitled  "  An  Act  for  the  fale  of  the 
vacant  lands  within  this  Commonwealth/'  paffed  the  third  day  of 
April,  one  thoufand  feven  hundred  and  ninety-two,  as  between  the 
different  Land  Companies  and  others  claiming  lands  under  fuch 
grants  and  the  Commonwealth,  and  between  the  faid  Companies  and 
other  individuals,  claiming  fuch  grants,  againjl  the  actual  fettlers 
claiming  under  the  acl  aforefaid :  And  whereas,  it  is  the  duty  and  the 
intereft  of  this  Commonwealth  to  fee  that  complete  and  ample  juf- 
tice  is  adminiftered  to  all  her  citizens,  and  that  all  who  acknowledge 
allegiance  to  the  Government  may  receive  its  protection  :  And  where- 
as, attempts  have  been  made  to  draw  this  controverfv  improperly  be- 
fore the  Federal  Courts  of  the  United  States,  and  it  hath  become  ne- 
eeffary  for  the  Legiflature  of  this  Commonwealth  to  declare,  that 
fche  fecond  article  of  the  Conftitution  of  the.  United  States^  giving. 
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jurifdifrion  to  the  Federal  Courts  of  the  Union,  in  cafes  between  fo-. 
reigners  and  citizens,  and  between  the  citizens  of  one  State  and  any 
other  independent  State,  was  not  originally  meant,  and  ouaht  not  to 
be  con/trued,  fo  as  to  interfere  with  the  local  regulations,  internal 
policy,  and  mode  of  fettling  and  difpofing  of  the  territory  exclusively, 
belonging  to  each  State  refpectively,  in  refpect  whereof,  each  State 
is  and  ought  to  be  fovereign  and  indepenJent  :  that  the  regulations 
reflecting  the  grant,  (ale,  fettlement,  and  difpofal  of  lands  within 
each  State  exclufively,  belonging  to  the  State  having  the  right  of  foil, 
territory,  and  junfdiction  over  fuch  lands:  thofe  regulations  depend- 
ing, for  the  moft  part,  as  in  the  preient  cafe,  on  local  circumStances 
and  fituation,  impoffible  to  be  known  and  felt  fo  clearly  and  distinctly 
by  judges  coming  from  diftant  parts  of  the  Union,  and  hearing  for  a 
few  hours  the  technical. arguments  of  profefiional  men,  as  by  the  Le- 
gislature of  the  State  in  queStion,  interested  in  promoting  the  public 
peace  and  profperity,  long  and  anxiouSly  deliberating  on  the  fubject, 
and  deciding  at  length  on  perfonal  knowledge,  and  on  a  mafs  of  evi- 
dence and  argument,  impoffible,  in  mod:  cafes,  for  a  mere  Court  of 
Law  to  obtain  or  comprehend:  that  if  the  Courts  of  the  United 
States  may  arrogate  the  right  of  dilating  to  any  individual  State, 
in  what  manner,  or  on  what  terms  (he  mall  difpofe  of  her  pro- 
perty to  her  own  citizens,  or  to  others,  from  that  moment  fuch 
State  will  ceafe  to  be  an  independent  member  of  the  Union  ;  for 
in  what  refpecl  can  a  State  be  independent,  if  (he  be  not  fo 
in  the  difpofal  and  fettlement  of  her  own  lands  :  that  questions 
of  rational  policy  are  objects  of  Legislative  decifion,  while  the  tech- 
nical construction  of  laws  is  the  proper  province  of  courts  of  law;  but 
if  under  pretence  of  conStruing  a  law,  a  fet  of  Judges  remotely  con- 
nected with  the  State  of  Pennfylvania  and  ignorant  of  her  local  inte- 
rests can  fet  afide  the  decifions  of  our  Legislature  on.  queitions  of  na- 
tional policy  confined  to  this  Commonwealth  and  dependant  on  the 
local  interells  and  Situation,  then  will  the  Legislature  of  this  State 
be  fubject  and  fubfervient  to  the  Federal  Courts  of  the  United  States 
on  points  of  internal  and  national  policy,  never  contemplated  to  be 
fubmitted  to  their  jurifdiction.  That  the  reference  of  the  queitions 
herein  before  Stated,  or  of  the  ccntroverfy  whereunto  they  relate  to 
the  jurifdiction  of  the  Federal  Courts  by  the  perfons  parties,  or  any 
of  them,  who  might  have  appeared  at  the  Court  held  at  Sunbury  on 
the  twenty-fifth  day  of  November  one  thoufand  eight  hundred  and 
two,  as  defendants  in  the  fuit,  then  and  there  tried  and  determined 
as  aforefaid,  is  an  indecent,  contemptuous  and  unfair  proceeding  on 
the  part  of  fuch  perfons  and  parties  as  have  fo  appealed  to  the  Fede- 
ral Jurifdiction,  inafmuch  as  the  interference  of  the  Legislature  of 
Pennfylvania  in  appointing  and  directing  the  judges  of  the  Supreme 
Court  lb  to  meet  at  Sunbury  as  aforefaid,  was  had  and  made  in  con- 
fequence  of  the  preffing  folicitations  of  all  parties  interested  in  this 
controverfy  as  well  of  the  Holland  and  Population  Companies  as  of 
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the  actual  fettlers  manifefted  by  their  repeated  petitions  and  reprefen- 
tations  to  this  purpofe  and  praying  for  the  interference  of  the  Legif- 
lature of  this  Commonwealth  in  the  fettlement  of  the  difpute  between 
them  refpecling  the  lands  aforefaid.  That  fo  far  as  this  State  is  fub- 
ftantially  implicated  in  intercft,  the  attempt  to  draw  this  controverfy 
into  the  Federal  Courts  is  an  attempt  under  cover  of  legal  and  tech- 
nical forms  to  contravene  the  laft  amendment  to  the  ConfKtuticn  of 
the  United  States  which  declares,  that  "  The  judicial  power  of  the 
United  States  fiiall  not  be  con  (trued  to  extend  to  any  fuit  in  law,  or 
equity,  commenced  or  profecuted,  againft  any  one  of  the  United 
States  by  citizens  of  another  State  or  by  citizens  or  fubjecls  of  any 
foreign  State.5'  That  notwithstanding  the  Legiflature  of  this  Com-. 
monweaith  entertains  all  due  reverence  and  refpect  for  the  character 
and  conduct  of  the  Federal  Courts  and  the  Judges  thereof,  and  has 
no  doubts  whatever,  but  the  decifion  of  thofe  Courts  on  the  prefent 
gueftipn  would  be  conformable  to  the  juft  rights  and  pretentions  of 
Pennfylvania.  yet,  ought  not  the  Legiflature  of  this  Commonwealth 
to  permit  unnoticed  any  queifion  to  be  agitated  in  thofe  Courts  fub- 
ftantial'y  foreign  to  their  proper  jurifdidtion  and  materially  and  im- 
properly affecting  the  rights  of  this  fovereign  and  independent  State  ; 
And  whereas,  the  Legiflature  of  this  Commonwealth  has  given  un- 
equivocal proofs  of  its  defire  of  doing  complete  and  impartial  juftice 
to  all  parties  and  perfons  intereited,  by  reftoiing  in  the  fir  ft  inftance 
to  the  judiciary  to  eftablifh  with  the  aid  of  an  impartial  jury  princi- 
ples whereon  the  Legiflature  might  fafely  aft  and  by  recurring  to 
known  tribunals  felecled  under  every  precaution  tha.t  could  take  away 
the  probability  or  fufpicion  of  bias  on  either  fide  and  called  together 
as  ipeedily  as  juftice  would  permit,  when  this  was  rendered  evidently 
necelTary  to  put  an  end  to  litigations  that  were  likely  to  endanger  the 
peace  and  repofe  of  the  State  and  prevent  the  effectual  fettlement  of 
a  moft  important  frontier,  when  all  this  was  done  at  the  earned  and 
repeated  felicitations  of  the  parties  concerned  and  mutually  oppofed 
in  intereft.  Therefore,  this  Commonwealth  ought  not  and  will  nor. 
permit  any  of  thofe  rights  efientially  connected  with  her  indepen- 
dence to  be  brought  in  queftion  or  trilled  with  by  any  perlon  or  par- 
ty whatever,  and  particularly  by  any  perfon  or  party  connected  with,, 
or  concerned  in  the  difpute  lefpecting  the  lands  in  queftion  to  be  liti- 
gated and  decided  on  without  reprehenfion  by  or  before  any  tribunal 
unacquainted  with  her  local  interells  and  policy.  And  for  the  pur- 
pofe of  preventing  any  citizens  of  this  Commonwealth  from  being 
acceffary  thereto. 

Section  I.  Be  if  enabled  by  the  Senate  andHovfe  ofReprefdntativcsofthe 
Commonwealth  of Penn/ylvania,  in  General  Ajjh:ibly  met,  audit  is  hereby 
enacted  by  the  avjhcrlly  of  the  fame,  That  the.  Governor  be  and  he  i$ 
hereby  authorifed  and  required  forthwith  to  ifTue  his  proclamation 
forbidding  all  perfons  who  acknowledge  allegiance  to  this  Common- 
wealth and  who  are  actual  fettlers  in  that  part  of  the  territory  of  this 
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Commonwealth  fituate  north  and  weft  of  the  rivers  Ohio  and  Alle- 
ghany and  Conewango  creek  or  within  what  is  commonly  called  the 
Triangle,  and  who  has  taken  porTeflion  of,  and  claims  any  land  within 
the  territory  aforefaid,  under  the  act  of  the  General  AfTembly  of  this 
Commonwealth,  intituled  "  An  act  for  the  fale  of  the  vacant  lands 
within  this  Commonwealth"  pafTed  the  third  day  of  April  one 
thoufand  feven  hundred  and  ninety-two  from  anfwering  to  or  ap- 
pearing to  anfwer  to  any  declaration  in  ejectment  iflued  or  to  iflue  out 
of  any  Federal  Court  for  the  recovery  of  any  lands  within  that  part 
of  the  territory  of  this  Commonwealth  herein  before  defcribed. 

Section  II.  Be  it  further  enabled  by  the  authority  aforefaid-  That 
in  order  to  do  complete  juftice  to  all  descriptions  of  parties  interested 
in  any  claim  to  land  in  that  part  of  the  territory  of  this  Common- 
wealth before  defcribed  either  as  a  warrant  holder,  or  as  an  actual 
fettler,  or  as  improver  having  commenced  an  improvement  and  been 
prevented  from  continuing  or  perilling  therein,  or  having  voluntarily 
abandoned  the  fame,  the  Governor  be,  and  he  is  hereby  authorifed 
to  appoint  three  commiflioners  whofe  duty  it  (hall  be  to  proceed  as 
foon  as  poflible  to  that  country  and  examine  the  actual  irate  thereof 
with  refpect  to  all  grants  iffued  from  the  Land-office  of  this  State, 
and  the  furveys  made  in  purfuance  of  fuch  grants  and  to  afcertain 
whether  the  warrants  have  been  executed  on  the  lands  they  defcribe 
and  whether  regular  furveys  have  been  marked  in  the  field  before  re- 
turns were  filed  in  the  furveyor  general's  office  and  the  nature  and 
extent  of  the  improvements  made  by  the  perfons  who  claim  as  actual 
fettlers  in  their  own  right  under  the  act  aforefaid,  and  where  any 
perfon  has  contracted  to  improve  any  land  for  another  the  nature  and 
extent  of  fuch  contract  and  whether  the  parties  at  the  time  of  ma- 
king fuch  contract  were  in  a  capacity  to  fulfil  the  fame. 

Sec.  III.  Be  it  further  cjiacled  by  the  authority  aforefaid,  That 
the  faid  commiflioners  lhall  have  power  to  iffue  procefs  for  the  pur- 
pofe  of  bringing  before  them  perfons,  books  and  papers,  and  to  exa- 
mine witneffes  on  oath  or  affirmation,  and  to  do  and  perform  all  mat- 
ters that  may  be  neceffiiry  and  proper  to  enable  them  to  afcertain  and 
report  a  correct  ftatement  of  the  actual  ftate  and  circumftances  of  that 
part  of  the  country  to  the  board  of  property  to  enable  the  faid  board 
to  judge  with  propriety  to  whom  titles  ought  in  equity  to  itfue,  And 
whereas,  that  part  within  the  above  mentioned  bounds  commonly 
called  the  Triangle,  was  purchafed  from  the  United  States  at  the 
rate  of  feventy-five  cents  per  acre,  as  by  the  refolution  of  congrefs 
of  the  fixth  of  June  one  thoufand  feven  hundred  and  eighty-eight 
and  the  deed  in  purfuance  thereof  executed  the  third  day  of  March 
one  thoufand  feven  hundred  and  ninety-two  and  recorded  in  the  of- 
fice for  recording  deeds  in  the  city  and  county  of  Philadelphia  in 
deed-book  number  thirty-one,  page  one  hundred  and  feven  will  fully 
appear,  And  whereas,  the  General  AfTembly  in  their  act  of  the  third 
day  of  April  one  thoufand  leven  hundred  and  ninety-two,  did  re- 
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M  gard  a  full  compliance  with  thofe  conditions  of  fettlement.  im- 
provement and  refidence  as  an  indifpenfible  part  of  the  purchafe  or 
confideration  of  the  lands  fo  granted,"  And  whereas,  the  General 
Affembly  have  at  this  time  reafon  to  believe  that  in  many  inftances 
both  the  companies  and  individuals  have  failed  in  performing  their 
parts  of  the  contrail,  in  not  having  made,  or  caufed  to  be  made, 
the  improvement  and  refidence  or  caufing  a  family  to  refide  on  each 
trad  as  is  prefcribed  and  required  in  the  ait  aforefaid  and  by  their 
failing  in  performance  of  this  condition  precedent  have  defeated  their 
own  claim  fo  that  no  title  can  veil  in  them  under  the  grants  aforefaid, 
agreeable  to  the  vtrdiit  of  the  jury  and  the  decifion  of  the  Supreme 
Court  hereon  at  Sunbury  aforefaid  ;  Yet  the  General  Affembly  of  this 
Commonwealth  being  unwilling  to  eftablifh  any  general  rule  that 
would  operate  hardlyonindividuals  who  have  paid  theirmoneyinto  the 
flate  treafury,  are  defirous  fo  far  as  their  duty  to  their  constituents 
will  permit  to  adopt  a  principle  of  compromile  favorable  to  the  per-, 
fons  who  have  thus  paid  the  pecuniary  part  of  the  confideration  for 
the  land.  • 

Sec.  IV.  Be  it  therefore  enabled  by  the  authority  aforefaid,  That 
the  faid  commiffioners  mail  make  diligent  enquiry  refpeiling  all  and 
every  trail  of  land,  either  in  the  Triangle  or  within  that  part  of  the 
territory  of  this  Commonwealth  fituate  north  and  weft  of  the  rivers 
Ohio  and  Alleghany  and  Conewango  creek,  on  which  there  is  no 
actual  improvement  made,  nor  any  perfon  refiding,  and  which  is 
claimed  under  any  grant  already  iffued  from  the  Land-office,  whe- 
ther by  warrant  or  patent  granted  under  what  is  ufually  called  Preven- 
tion Certificates,  and  the  owners  or  perfons  claiming  fuch  warrants  or 
patents,  fhall  on  a  certificate  from  the  Commiffioners  to  the  Secre- 
tary of  the  Land-office  dating  that  there  is  no  improvement  on  the. 
land,  nor  any  perfon  refiding  thereon,  and  that  the  original  warrant 
defcribes  the  ground  with  reafbnable  certainty  be  entitled  to  receive  a 
patent  for  fuch  trail  of  land  upon  the  payment  of  four  millings  and 
one  penny  half-penny  or  fifty -four  and  one-half  cents  per  acre,  con- 
tained in  each  furvey  deducting  however,  the  ufual  allowance  of  fix 
per  cent  for  roads,  which  fum  in  addition  to  the  fum  paid  at  the  time 
the  warrant  was  ifTued  will  make  three  quarters  of  a  dollar  or  feventy- 
live  cents  per  acre,  being  the  fum  originally  paid  by  this  State  to 
the  United  States  for  the  Triangle,  together  with  lawful  intereft  on 
the  additional  fum  of  four  fhillings  and  one  penny  half-penny  or  fifty- 
four  and  one-half  cents,  from  the  third  day  of  March  one  thoufand 
feven  hundred  and  ninety-two,  provided  application  be  made  for  this 
purpofe  at  the  Land-office  of  Pennfylvania  by  fuch  warrant-holders 
or  former  patentees  to  take  up  fuch  vacant  lands  on  or  before  the 
day  of  one  thoufand  eight  hundred  and 

Sec.  V.  And  be  it  further  enabled  by  the  authority  aforefaid,  That 
for  each  trail  of  land  fo  certified  and  applied  for  under  the  directions 
and  piovifions  of  the  prefent  act  the  Receiver-general  of  the  Land* 
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office  in  his  fettlement  of  account  for  the  fame  with  the  warrantee  of 
patentee  fo  applying,  fhall  admit  in  payment  all  fuch  fums  as  the  faid 
warrantee  or  patentee  may  hare  heretofore  paid  into  the  Land-office, 
in  refpect  of  tracts  lince  granted  to  actual  fettlers,  in  confequence  of 
fuch  warrantee  or  patentee  having  failed  in  performing  the  requifite 
conditions  of  fettlement,  improvement  and  refidence,  neceflary  to 
veil:  and  complete  the  title  thereto,  and  the  faid  Receiver-general 
(hall  alio  allow  legal  intereft  on  fo  much  of  the  fums  fo  paid  hereto- 
fore as  aforefaid  as  he  fliall  admit  in  his  accounts  under  the  directions 
of  the  prefent  act. 


Extracts  from  the  Journals  of  the  Senate. 

Friday,  February  25,   1803,  P*  298- 

On  motion  of  Mr.  Findley,  feconded  by  Mr.  M<  Arthur, 
Refolved,  That  the  fecond  reading  and  further  confideration  of 
the  bill,  entitled  "  An  Act  for  afcertaining  the  rights  and  claims  of 
actual  fettlers,  and  others,  under  the  Act,  entitled  "  An  Act  for  the 
fale  of  the  vacant  lands  within  this  Commonwealth,"  paiTed  the  3d 
of  April,  1792,  be  the  order  of  the  day  for  Tuefday  the  firit  o£ 
March. 


Tuefday,  March  1,   1803,  p.    318. 

According  to  the  order  of  the  day,  the  bill,  entitled  "  An  A& 
for  afcertaining  the  rights  and  claims  of  actual  fettlers,  and  others, 
under  the  act,  entitled  "  An  Act  for  the  fale  of  the  vacant  lands 
within  this  Commonwealth,"  paiTed  the  3d  of  April,  1792,  was 
read  the  fecond  time. 
Whereupon, 

The  Senate  refolved  itfelf  into  Committee  of  the  whole,  (Mr. 
Rodman  in  the  Chair)  for  the  further  confideration  of  the  fame, 
and 

After  fome  time  fpent  therein. 

The  committee  rofe,  and  the  Chairman  reported  the  bill,  witfc 
amendments,  and  the  fame  was  read  as  reported. 


Wednefday,  March  2,   1803,  p.  322. 

The  bill,  entitled  "  An  Act  for  afcertaining  the  rights  and  claims 
of  actual  fettlers,  and  others,  under  the  act,  entitled  "  An  act  for 
the  fale  of  the  vacant  lands  within  this  Commonwealth,"  paiTed  the 
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3d  of  April,  1792,  as  reported  yefterday,  by  committee  of  the 
whole  was  read  the  iecond  time  and  confidered  by  fecHon. 

Section  I,  being  under  confideration, 

The  Yeas  and  Nays  on  the  queftion,  on  agreeing  to  the  fection, 
were  called  for  by  Mr.  Jones,  feconded  by  Mr.  Barton,  and  on  the 
queftion  being  put,  the  Members  voted  as  follow,  to  wit : 

Y  E  A  S. 

MefTrs.  Findley,  Hartzell,  Heifter,  Kean,  Lane,  Lower,  Lyle* 
M'Arthur,  Mewhorter,  Morton,  Pearfon,  Piper,  Porter,  Richards, 
Rodman,  Steele,  "Whitehall,  Maclay,  Speaker. — 18. 

NAYS. 

MefTrs.  Barton,  Ewing,  Johnfton,  Jones. — 4. 

So  it  appeared  that  there  were  eighteen  Yeas  and  four  Nays,  and 
that  the  queftion  was  determined  in  the  affirmative. 

The  remaining  fections,  with  the  preamble  and  title,  having  been 
read  and  agreed  to, 

Ordered,  That  the  faid  bill  be  tranfcribed  for  the  third  reading. 


Thurfday,  March  3,   1803,  p.  330. 

The  bill,  entitled  "  An  Act  for  afcertaining  the  rights  and  claims 
of  actual  fetclers,  and  others,  under  the  act,  entitled  "An  Act  for 
the  fale  of  the  vacant  lands  within  this  Commonwealth,"  paffed  the 
3d  of  April,  i792,was  read  the  third  time. 
Whereupon, 

On  the  queftion,  "  Shall  this  bill  pafs  ?" 

The  Yeas  and  Nays  were  called  for  by  Mr.  Barton,  feconded  by 
Mr.  Jones,  and  on  the  queftion  being  put,  the  Members  voted  as 
follow,  to  wit : 

YEAS. 

MefTrs.  Findley,  Harris,  Hartzell,  Kean,  Lane,  Lower,  Lyle, 
M'Arthur,  Mewhorter,  Pearfon,  Piper,  Porter,  Richards,  Rodman, 
Steele,  Whitehill,  Maclay,  Speaker. — 17. 

NAYS. 

MefTrs.  Barton,  Ewing,  Johnfton,  Jones. — 4. 

So  it  appeared  that  there  feventeen  Yeas  and  four  Nays,  and  that 
the  queftion  was  determined  in  the  affirmative. 

Ordered,  That  the  Clerk  prefent  the  fame  to  the  Houfe  of  Us* 
prefentatives  for  concurrence. 
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Extract    from    the    Journal   oj    the  House  of 
Representatives. 

Saturday,  March  12,   1803,  p.  474. 

Mr.  Goodman  prefented  a  memorial  and  remonftrance  from  the 
Holland  Land  Company,  ftating,  that  certain  intruders,  under  the 
title  of  actual  fettlers,  have  violated  their  engagements  with  the  me- 
morialifts, and  praying  that  this  Houfe  may  permit  the  memorialifts 
to  be  heard  by  Counfel  at  the  Bar  thereof,  in  order  to  explain  cir- 
cumftances,  which  they  conceive,  render  Legiflative  interference  in 
the  controverfy  improper  ;  and  the  faid  memorial  was  read  and 
Ordered  to  be  laid  on  the  table. 


To  the  Honorable  the  Senate,  and   Houfe  of  Reprefental'tves    of  the 
Commonwealth  of  Pennfylvariia. 

The  Memorial  and  Remonftrance  of  the  Holland  Land  Company 
by  Paul  Busti  their  agent. 

Respectfully  sheweth, 

THAT  your  memorialifts  have  brought  fundry  ejectments,  which 
are  now  depending  againft  certain  intruders  on  their  lands,  fituated 
north  and  weft  of  the  rivers  Ohio  and  Alleghany,  and  weft  of  Co- 
nev/ango  creek,  who  have  denominated  themfelves  actual  fettlers, 
and  who  with  a  view  to  the  injury  of  your  memorialifts,  have  en- 
deavoured to  induce  the  Legijlaiure  to  become  a  party  to  the  con- 
troverfy. For  this  purpofe  thefe  intruders  with  others,  prefented  di- 
vers memorials  at  the  laft  feffion  of  both  Houfes,  when  your  memo- 
rialifts, finding  it  became  the  fubject  of  Legiflative  difcuffion,  a  lib 
prefented  memorials  to  inform  them  of  the  actual  (rate  of  the  dif- 
pute,  and  accompanied  with  documents  to  eftablhh  the  truth  of  the 
facts  therein  ftated  by  your  memorialifts,  all  of  which  are  on  the 
files  of  your  honourable  Houfe,  and  to  which  your  memorialifts  beg 
leave  to  refer. 

Your  memorialifts  although  foreigners,  and  owing  no  allegiance  to 
the  State  of  Pennfylvania,  yet  having  great  confidence  in  the  honor, 
faith  and  juftice  of  the  Commonwealth,  in  the  due  performance  of 
her  contracts,  and  more  efpecially  as  the  people  have  in  the  1 7th  fec- 
tion  of  the  ninth  article  of  the  conftitution  expreffed  their  will,  "  That 

R 
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no  ex  port:  facto  law,  nor  any  law  'impairing  contratlsy  fliall  be  made,*' 
purchafed  the  lands  fituated  as  afcrcfaid,  which  was  fold  in  purfuance 
of  an  act  paffed  the  3d  day  cf  April  1 792,  and  duly  paid  at  the  fame 
time,  the  purchafe  money  thereof,  amounting  to  the  fum  of  ninety- 
two  thoufand^nine  hundred  and Jixfy  dollars  into  the  treafury  cf  the  State. 

An  Indian  war  at  that  time  raging,  and  the  armed  force  of  the 
Commonwealth,  being  inadequate  to  the  effectual  protection  of  the 
weftern  frontier,  the  deputy  furveyors  could  not  immediately  locate 
the  warrants.  But  as  foon  as  the  furveys  could  be  completed,  your 
memorialifts  proceeded  at  great  expence,  to  tranfport  provifions  and 
implements  of  hufbandry  into  that  country,  to  eftablifh  mills  and 
ftores,  and  to  open  roads  to  connect  the  fettlements,  and  by  large 
gratuities  and  liberal  terms,  to  invite  the  emigration  of  perfons  to  fet- 
tle and  improve  their  lands.  The  effects  produced  upon  the  face  of 
the  country,  in  confequence  of  thefe  meafures,  were  foon  evident, 
and  your  memorialifts  can  pride  themfelves  in  the  afTcrtion,  that  no 
part  of  Pennfylvania,  has  heretofore  fo  rapidly  arrived  from  a  ftate  of 
of  wilder nefs,  to  the  ftate  of  improvement,  which  that  part  now  ex- 
hibits :  effects  only  to  be  produced,  by  the  employment  of  a  large  ca- 
pital combined  with  a  fyftematic  plan  of  fettlement  and  improvement, 
fteadily  purfued,  embracing  a  large  diftrict  of  country,  and  connect- 
ing all  its  parts  ;  which  capital  can  only  be  formed,  by  the  union  of 
individuals  into  companies.  The  infulated  fettlements  of  individuals 
unconnected,  and  without  money  to  make  the  eftablifhments,  neceffa- 
ry  for  the  fupport  and  comfort  of  infant  fettlements,  could  not  have 
produced  them. 

In  December,  1797,  after  the  expiration  of  the  five  yeais  men- 
tioned in  the  act  of  April,  i  792,  the  Board  of  Property  eftablifhed, 
on  mature  deliberation  and  confutation  with  the  Attorney  General, 
the  method  to  be  obferved  in  patenting  lands  purchafed  under  this 
act,  with  which  your  memorialifts  ftrictly  conformed,  and  obtained 
patents  from  the  Commonwealth  for  eight  hundred  and  feventy-fix 
tracts,  praying  thereon  for  furplus  land,  furveyed  and  returned,  and 
in  office  fees,  from  which  the  ftate  derives  a  revenue,  the  further  fum 
of  fourteen  thoufand  fix  hundred  and  fifty  one  dollars  and  thirty  one 
cents.  Some  tracts  remaining  unpatented  on  account  of  errors  in  the 
furveys  and  interferences,  your  memorialifts  applied  when  they  were 
corrected,  to  patent  there  alfo,  when  the  fecretary  of  the  land  office, 
then  in  office,  refufed  to  grant  them,  and  the  Supreme  Court  was  ap- 
plied to  for  a  mandamus  to  compel  him.  After  the  cafe  was  fully  ar- 
gued, the  judges  delivered  their  opinions  at  length,  upon  the  ftate  of 
title  to  thefe  tracts,  and  explicitly  declared  th.:t  the  act  of  April, 
j 792,  was  a  folemn  contract  between  the  Commonwealth  and  the 
purchafers  under  it.  With  the  courts  of  juftice,  as  the  conftitution- 
al  expounders  of  the  laws,  your  memorialifts  were  fatisfied  to  leave 
the  ultimate  fettlement  of  the  controvefy,  and  had  entertained  the 
hope,  that  the  courts  would  be  permitted  to  exercife  their  jurisdic- 
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tion  uncontrouled.     Unfortunately  a  fet  of  lawlefs  intruders,  a  num- 
ber of  whom  had  been  fed  by  the  bounty  of  your  memorialifts,  and 
were  under  folemn  engagements  to  fettle  and  improve  their  lands,  en- 
deavoured under  a  forced  construction  of  the  aft  of  April,  1792,  to 
inculcate  the  opinion,  that  your  memorialifts  had  forfeited  their  lands, 
and  in  open  violation  of  their  engagements  with  your  memorialifts, 
kept  poflemon  for  their  own  ufe  under  the  arTumed  title  of  "  afluaj 
fcttlers"  of  thofe  very  tracts,  for  which  they  had  entered  into  arti- 
cles of  fettlemen^j  and  invited  others  to  enter  on  and  hold  in  like 
manner,  all  traces  they  could  take  porTeflion  of.     Thofe  petfons  had 
the  aflurance  to.  r,eprefent  to  the  Legiftature  of  laft  year,  in  a  num- 
ber of  petitions   prefented   by  them,  a  variety  of  particulars  falfe 
in    fact,  and  to  requeft  a   Legislative  interference  in  their  favour. 
Upon  this  your  memorialifts  thought  it  their  duty  to  apprife  the  Le- 
gislature, of  the  actual  State  of  the  CGMroverfy,  and  prefented  their 
memorials  as  aforefaid,  Hating  the  nature  and  circumftances  of  the 
cafe,  and  alfo  injijlhig  that  the  aft  of  the  3d  of  April,    1792,   being 
a  contrast  and  the  State  a  party  to  it>  the  confbuction  muft  reft  with  the 
courts*  and  not  with  the  Legislature ;  and  they  annexed  to  their  me- 
morial, copies  of  the  opinions  of  the  judges  of  the  fupreme  court, 
certified  by  them  to  be  as  delivered  in  the  cafe  of  the  mandamus 
aforefaid,  all  which  are  on  file  among  the  papers  of  your  honourable 
Houfe,  and  to  which  your  memorialifts  again  beg  leave  to  refer. 

Notwithstanding  this,  an  act  was  paifed  dated  the  2d  of  April, 
1802,  in  which  it  was  among  other  things  ftated,  that  your  memo- 
rialifts requefted  the  Legislature  co  interfere,  when  in  fad  the  faid 
memorials,  moji  exprefsly  declare  that  the  Legislature  ought  not,  and 
cannot  constitutionally  interfere  in  the  cafe,  and  entreat  them  npt  to 
interfere  or  take  any  part  in  the  controverfy.  And  the  laid  act  fur- 
ther directed  the  judges  of  the  Supreme  Court,  to  held,  a  court  at 
Sunbury,  for  the  exclave  purpoie  of  deciding  on  tivo  qwj&Qns  ftated 
in  the  act,  neither  Q,i  which  embrace  the  full  feope  of  the  contro- 
verfy. The  act  alfo  evidently  appeared  to  defgn,  that  the  points  of 
Jaw  arifing  ia  the  cafe,  mould  be  drawn  from  the  jurisdiSion  of  the 
court,  to  the  decifmn  of  a  jury*  Your  memorialifts  while  this  lav/ 
was  on  its  pafTage  through  both  Houfes,  preiented  a  memorial  to 
each  I^ou/e,  requeftiog  to  be  heard  by  caunfel,  at  the  bar  of  the 
Houfe  againft  the  palling  of  it,  but  the  requeft.  wasrefufed. 

Your  memorialifts,  therefore,  considering  that  the  Legislature  had  un- 
dertaken unconjlitionally  to  expound  the  act  of  the  3d  April,  1 792,  and 
to  make  the  State  a  party — .that  the  comfwas  to  be  held  at  Sunbury, 
remote  from  the  feat  of  government  and  the  land  office,  acceft  to  which 
during  the  trial  ivould  be  barred  in  confequence — in  a  county  from  which 
the  principal  emigration  into  that  country  had  ijfued — and  of  courfe 
more  conneBcd  in  intere/l  and  relation/kip  with  thefe  intruders  than  any 
other  county  in  the  State  ;  that  the  questions  were  partially  ftated, 
and  could  not  decide  the  controverfy,  confulted  their  counfel  on  the 
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propriety  of  appearing  as  fuitors  in  the  trial  to  be  held  at  Sunbury, 
■who  advifed  your  memorialifts  to  decline  the  jurifdiction  eftablilhed 
by  the  act  of  April,    i8o2. 

That  this  proceeding  might  not  appear  difrefpeetful  to  the  court,  or 
their  motives  be  mifunderftood,  they  requefted  their  counfel  to  ad- 
drefs  a  letter  to  the  judges  dating  the  reafon  inducing  your  memori- 
alifts to  decline  the  jurifdiction,  a  copy  of  which  letter  is  hereunto  an- 
nexed, (a) 

Your  memorialifts  recollefiing  they  were  Aliens  and  being  in  a  mea- 
fure  bani/hed  by  the  Legifiature  from  the  State  Courts,  though  them- 
felvesas^//V/z.r  entitled  to  the protection  of  the  General  Government,  and 
have  accordingly  brought  ejectments  againftthe  leading  intruders,  in 
the  Circuit  Court  of  the  United  States. 

Your  memorialiils  beg  leave  further  to  mention  that  the  judges  met 
at  Sunbury,  in  the  month  of  November  laft,  and  on  the  26th  of  that 
:mon'ih  delivered  a  charge  to  a  jury,  impannelled  under  a  feigned  iffue, 
formed  in  purfuance  of  the  act  of  April,  1802,  in  which  charge  the 
opinion  of  the  court  is  fully  expreffed.  Your  memorialifts  have  an- 
nexed a  copy  of  this  charge  to  their  memorial,  (b)  No  appearance  be- 
ing entered  to  the  fuit  on  the  part  of  the  warrant  holders  or  patentees, 
underthe  act  of  April,  1792,  and  the  judgment  of  the  court  being 
■entered,  fubjecl  to  the  provifo  contained  in  the  gthfeclion  of  that  act  the 
controversy  remains,  as  your  memorialiils  are  advifed,  on  the  fame 
footing  as  it  did  prior  to  the  feftion  at  Sunbury. 

Appearances  being  entered  to  the  ejectments  brought  in  the  Cir- 
cuit Court,  to  October  felnons  laft,  and  of  courfe,  the  caufes  de- 
pending there,  your  memorialifts  had  hoped  there  would  be  no  fur- 
ther obftacles  to  oppofe  a  fair  and  impartial  trial  in  that  court. — In 
this,  however,  they  are  difappointed,  and  extremely  regret  to  find  a 
bill  No.  62,  originating  in  the  Senate,  and  at  this  time  on  its  paf- 
fage  through  the  Houfe  of  Reprefentatives,  has  again  brought  the 
fubject  before  the  Legifiature. — In  this  bill  your  memorialifts  are  de- 
nounced "  as  improperly  drawing  the  coniroverjy  before  the  Federal 
Courts''  and  the  fame  is  declared  "  an  indecent,  contemptuous  and  un- 
fair proceeding"  on  the  part  of  your  memorialifts,  "  inafmuch  as  the 
te  interference  of  the  Legifiature  of  Pennfylvania,  in  appointing  and 
"  directing  the  judges  of  the  fupreme  court  fo  to  meet  at  Sunbury, 
'*  was  had  and  made  in  confequence  of  the  prejfmg  folicitations  of  all 
•  tl  parties  interefted  in  the  controverfy,  as  well  of  the  Holland  and  IJo~ 
u  pulation  Companies,  as  of  the  actual  fettlers,  manifefted  by  their 
f1  repeated  petitions  and  reprefentations  to  this  purpofe  and  praying 
"for  the  interference  of  the  Legifiature  of  this  Commonwealth)  in  the 

(aj  Vide  ante  p.  IOJ. 
(b)  Ante  p.   \<n: 
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"  fettlement  of  the  difpute  between  them,  refpefHng  the  lands  afore? 
"  faid." 

Your  memorialifts  fuppofing  that  a  filent  acquiefcence  on  their 
part  might  induce  the  world  to  fuppofe  that  they  had  requefted  the 
Legiflature  to  interfere  in  the  difpute,  with  all  due  fiibmiffion  to  your 
honourable  Houfe,  remonftrate  againft  the  above  ftatement.  which 
they  have  copied  from  the  preamble  of  the  above  bill  No.  6/2,  now 
depending,  as  being  unfounded  and  contrary  to  fact,  and  entreat  that 
a  reference  may  be  had  to  the  memorials  aforefaid,  on  file  with 
your  clerk,  whereby  it  will  appear  that  your  memorialifts  have  al- 
ways remonftrated  againft  any  interference  of  the  Legiflature  on 
this  fubject. 

To  convince  your  honourable  Houfe  that  your  memorialifts  have 
been  ftrenuoufly  engaged  in  the  fettlement  and  improvement  of  their 
lands  in  the  weftern  parts  of  the  ftate,  they  beg  leave  to  add  a  ftate- 
ment  of  their  expences,  in  the  purchafe,  improvement  and  patenting 
thefe  lands,  by  which  it  will  appear  that  the  State  of  Pennfylvania 
has  never  by  any  other  fale  derived  fo  much  benefit  when  it  is  confi- 
dered  in  relation  to  the  amount  paid  into  the  treafury,  expended  in 
the  improvement  of  the  country — and  to  the  fpring  and  effect  given  to 
individual  exertion  and  enterprife,  by  the  circulation  of  fo  much  mo- 
ney in  that  part  of  the  ftate  where,  prior  to  the  purchafe,  a  circulating 
medium  was  fcarcely  known. 

Dollars. 
Amount  of  purchafe  money  paid  by  your  memorial- 
ifts to  the  ftate,  for  the  warrants  in  Auguft,  1793,  92960  82 
Land  Office  fees  on  ditto,  4802 
Fees  on  patenting  876  tracts  paid  at  the  Land  Office 

in   1799,  1465 1    31 

Expended  in  the  fettlement  and  improvement  of  the 
lands,  building  mills,  ftores,  opening  roads,  agents 
and  incidental  expences  from  1794,  to  ift  Janu- 
ary 1802,  306476  17 

418890  30 


Amounting  in  the  whole,  to  four  hundred  eighteen  thoufand  eight 
hundred  and  ninety  dollars  and  thirty  cents. 

Your  memorialifts  therefore,  pray  that  your  honourable  Houfe  will 
on  due  confideration  of  the  premifes  permit  your  memorialifts  to  be 
heard  by  counfel  at  the  bar  of  the  Houfe,  to  enable  them  further  to 
ftate  and  to  explain  the  circumftances  of  this  cafe,  which  render  it 
improper  for  the  Legiflature  to  interfere  in  the  controverfy. 

PAUL  BUSTI, 
Agent  for  the  Holland  Land  Company. 

Philadelphia,  March  5,   1 803. 
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Extracts  from    the    Journal  of  the  House   of 
Representatives. 

TuefHay,  March  15,   1803,  p.  487.. 

On  motion  qf  Mr.  Franklin,  fecomled  by  Mr.  M'Efroy, 
The  memorial,  &c.  of  the  Holland  Land  Company,  praying  t(* 
be  heard  at  the  Bar  of  this  Houfe  by  Counfel,  read  the  1 2th  inftant, 
was  read  the  feeqnd  time,  and  referred  to  Meffrs.  Porter,  Evans, 
Patterfbn,  J.  Montgomery  and  Agnew,  to  conCder  and.  report 
thereof. 


Thurfday,  March  34,  1803,  p.  569. 

Mr.  Porter  from  the  committee  appointed  the  15th  inftant,  on  the 
memorial  and  remonftrance  of  the  Holland  Land  Company,  on  the 
fubject  of  the  bill,  entitled  "An  Act  for  afcertaining  the  rights  and 
claims  of  actual  fettlers,  and  others,  under  the  act,  entitled  "  An 
Act  for  the  fale  of  vacant  lands  within  this  Commonwealth,  pafTed 
the  3d  day  of  April>  1792,  made  report,  which  was  read  as  fol- 
lows, to  wit: 

That  they  have  confldered  the  fubjeft  referred  to  them,  and  on 
the  mod  mature  deliberation,  are  of  opinion,  that  the  Courts  of 
JufKce  are  the  proper  tribunals  to  decide  on  the  claims  of  the  parties 
under  the  aforefaid  law  :  Under  thofe  impreffions,  the  committee 
fubnnt  the  following  refolqtions,  to  wit: 

Refolved,  That  it  is  inexpedient  for  the  Legislature  to  interfere 
in  the  difpute  now  pending  between  the  warrantees  and  aclual  fettlers 
pn  the  north  and  weft  of  the  rivers  Ohio  and  Alleghany  and  Cone- 
wango  creek. 

Refolved,  That  it  is  inexpedient  to  hear  Counfel  at  the  Bar  of 
this  Houfe  on  the  foregoing  fubjedt. 

Ordered  to  be  laid  ou  the  table* 


Wednefday,  March  30,  1803,  P*  ^ZQ" 

On  motion  of  Mr.  Porter,  feconded  by  Mr.  Brady, 
The  report  of  the  committee  on  the  memorial  of  the  Holland  Land 
Company,  read  the  24th  inftant,  was  read  the  fecond  time. 
And  the  firft  relblution  being  under  consideration, 
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On  the  queftion,  "Will  the  Houie  agree  %0  the  Tame  ?" 
The  Yeas  and  Nays  were  called  for  by  Mr.  Porter  and  Mr« 
Franklift,  and  are  as  follow,  to  wit : 

YEAS. 

MefTrs.  Adcock,  Brodhead,  Cooke,  Eichelberger,  Evans,  Fer- 
gufon,  Franklin,  Goodman,  Helman,  A.  Miller,  W,  Miller,  Pear- 
fon,  Porter,  Potts,  Pugh,  Reily,  Roberts,  Simpfon,  Slagle,  B.  H. 
Smith,  J.  Smith,  C.  Snyder,  Udree,   Welles. — 24. 

NAYS. 

MefTrs.  Agnew,  Alexander,  Alfhoufe,  Alter,  Anderfbn,  Brady, 
Bright,  Brifben,  Cunningham,  Darlington,  M.  Davis,  I.  Davis, 
Engle,  Ewalt,  Ferree,  Follmer,  Hall,  Harrifow,  Henderfon,  Hol- 
gate,  Kerr,  LayCock,  Lytle,  Marmall,  M'Farlane,  M' Matters* 
Mitchel,  Mohler,  J.  Montgomery,  Moore,  Neuhardt,  Patterfon, 
Peebles,  Poe,  Rofe,  S.  Smith,  Statler,  Steele,  Stouffer,  Taylor, 
Trevor,  Turbett,  Vance,  Weirich,  J.  WHfon,  W.  WUfon,  Wit* 
man,  Snyder,  Speaker. — 48. 

So  it  was  determined  in  the  negative. 


Monday,  April  23,   1803,  p.  663. 

Reafons  of  the  underfigned  for  voting  for  the  refolution  under 
confideration  of  the  Houfe,  on  the  30th  of  March  lair. ;  which  re- 
folution had  for  its  objedl  the  rejection  of  the  bill  from  the  Senate, 
entitled  "  An  Act  for  afcertaining  the  rights  and  claims  of  actual 
fettlers  and  others,  under  the  act,  entitled  "  An  Act  for  the  fale  of 
vacant  lands  within  this  Commonwealth,"  paffed  the  3d  day  of 
April,   1792. 

1.  Becaufe,  that  as  the  17th  fection  of  the  9th  article  of  the 
Conftitution  of  this  Commonwealth  declares,  that  no  expojl  fafio 
law,  nor  any  law  impairing  contracts,  (ball  be  made;  and  the  Judges 
of  the  Supreme  Court,  after  folemn  argument,  have  decided,  that 
the  Aft  to  which  this  is  in  fact  a  Supplement,  is  a  contract  between 
the  State  and  the  claimants  under  it;  and  this  decifion  has  been  duly 
certified  and  read  in  this  Houie.  We  are  cf  opinion  that  this  bill, 
which  is  a  Legiflative  expofition  of  the  faid  Aft  of  April,  1  792,. 
in  favour  of  one  defcription  of  claimants  under  it  to  the  prejudice  of 
another,  is  unconftitutional  and  void,  and  that  confidently  with  our 
oaths  to  fupport  that  Conftitution,  we  are  bound  to  vote  againft  it. 

».  Becaufe,  that  as  the  expofition  of  contract  between  citizen 
and  citizens,  between  citizens  and  foreigners,  and  between  the  State 
and  her  citizens,  and  ethers,  is  matter  of  judicial  cognizance  exclu- 
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flvely;  it  is  more  particularly  incumbent  on  the  Legislature,  in  the 
prefent  cafe,  where  the  Commonwealth  is  a  contracting  party,  and 
has  received  upwards  of  400,000  dollars  consideration  money,  in 
the  fale  of  lands  under  that  act,  to  be  filent,  and  not  to  interfere  in 
the  construction  of  it,  bat  to  permit  the  fame  to  remain  with  the 
Courts  of  JufHce. 

3.  Becaufe,  the  bill  difhonors  the  Legislature  by  falfe  aSTertions 
in  particular  eafily  detected  by  documents  of  as  much  notoriety  and 
as  readily  referred  to  as  the  bill  itfelf.  Among  others  are  :  1.  The 
partial  Statement  of7  the  proceedings  of  the  Court  at  Sunbury,  and 
the  declaration  that  thofe  proceedings  eitabliShed  a  general  principle 
with  refpect  to  the  validity  of  giants  under  the  Act  of  April,  1792, 
when  by  referring  to  thole  proceedings,  it  appears  that  no  principle 
was  eStdbliihed,  as  the  judgment  was  entered,  fubject  to  the  proviSo 
contained  in  the  ninth  fe&ion  of  that  act.  2.  That  the  Holland 
Company  had  repeatedly  folicited  the  interposition  of  the  Legislature 
in  fettling  the  controverly  ;  when  on  the  contrary,  it  appears  by  nu- 
merous documents  on  the  files  of  this  Houfe,  that  they  had  remon- 
strated in  the  StrongeSt  and  moft  pointed  terms  againSt  the  Legisla- 
tures intermedling  at  all  in  the  controverfy,  contending  that  it  was 
not  of  legislative  but  judicial  cognizance  only.  3.  That  although 
there  is  not  a  fingle  deposition  or  evidence  of  any  kind  before  the 
Houfe  relative  to  the  State  of  the  country  over  the  Ohio  ;  yet  this 
bill  infmuates  that  there  is  a  mafs  of  evidence  now  before  us  upon 
that  fubject,  and  upon  which  the  bill  itfelf  is  founded. 

4.  Becaufe,  that  the  questions  as  to  the  jurifdiction  of  the  Federal 
Courts,  muSt  be  determined  by  the  Courts  themfelves,  under  the 
found  conStruclion  of  the  Constitution  of  the  United  States,  which 
is  the  fupreme  law  of  the  land.  The  declarations  in  the  bill  are 
hoStile  to  the  peace  and  harmony  of  the  Union,  by  unneceSTarily  in- 
terfering in  a  cafe  provided  for  by  the  Constitution. 

5.  Becaufe,  this  bill  is  highly  dishonorable  to  the  Legislature  of 
a  free  people,  by  throwing  the  weight  of  Legislative  influence  on  one 
fide  of  a  controverfy,  now  depending  and  in  difcuSfion  in  the  Courts 
of  JuStice,  tending  to  overawe  the  Courts  in  the  due  administration 
of  juStice,  is  a  violation  of  public  faith  and  honor,  and  destructive 
of  all  confidence  in  public  contracts. 

For  the  foregoing  and  other  reafons,  we  do  protelt  againSt  all  pro- 
ceedings in  favor  of  the  paflage  of  the  bill  above  recited. 

Benjamin  H.  Smith,  Rofewell  Welles,  Stacy  Pott's,  Henry 
Slagle,  William  Miller,  Adam  Miller,  John  Roberts,  John  Frank- 
lin, Cadwallader,  Evans,  jun. 

April  2,   1803. 


Page  699. 
Reply  to  the  ProteSt  or  Diflent  of  Benjamin  H.  Smith  and  others, 
entered  on  the  minutes  of  this  day 
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Whereas  the  reafons  offered  in  writing,  by  a  part  of  the  minority^ 
for  voting  for  the  refolution  under  coniideration  of  the  Houfe,  on 
the  thirtieth  of  March  laft,  which  refolution,  as  it  alledged,  had  for 
its  object  the  rejection  of  the  bill  from  the  Senate,  entitled  "  An  act: 
for  afcertaining  the  rights  of  actual  fettlers  and  others,  under  the  act 
for  the  fale  of  vacant  lands  within  this  Commonwealth,"  paffed  the 
third  day  of  April,  one  thoufand  feven  hundred  and  ninety-two,  ap- 
ply almoft  exclufively  againft  the  paffage  of  that  bill,  on  the  princi- 
ples of  which  this  Houfe  has  yet  expreffed  no  opinion.  Of  what- 
ever force  thofe  reafons  may  be  in  oppofition  to  the  bill,  whenever 
it  (hall  be  taken  up  for  coniideration,  at  prefent  they  do  not  appear  to 
be  well-timed.  Nor  can  it  be  fafely  inferred,  as  they  feem  ftrongly 
to  infinuate,  that  thofe  who  voted  againft  that  refolution,  would  have 
adopted  the  principles  contained  in  the  bill.  For  to  vote  againft  the 
refolution  was  one  thing  ;  but  to  adopt  the  bill  without  modification, 
would  have  been  another  widely  different.  The  aforefaid  reafons, 
therefore  appear  to  the  underfigned  irrelevant  to  any  vote  of  this 
Houfe,  on  the  fubjedt  of  the  aforefaid  bill. 

James  Wilfon,  James  Patterfon,  William  Steele,  JefTe  Moore, 
Ifaac  Ferree,  John  M'Mafters,  William  Brifben,  Samuel  Ewalt, 
Jacob  Holgate,  Simon  Snyder,  James  Engle,  Henry  Allfhoufe, 
William  Wilfon,  Gabriel  Hiefter,  James  Montgomery,  Methufelah 
Davis,  James  Lerr,  Samuel  Trevor,  John  Marlhal,  John  Harrifon, 
Jofeph  Vance,  James  Poe,  John  Cunningham,  James  M'Farlane, 
John  Lytle,  jun.  Thomas  Turbett,  David  Mitchel,  James  Fulton, 
Abner  Laycock. 

The  Houfe  took  no  further  notice  of  the  bill  during  the  Seffion. 
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